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ENTREPRENEURSHIP  IN  AMERICA: 

EXCESSIVE  GOVERNMENTAL  BURDENS  ON 

SMALL  BUSINESS 


MONDAY,  FEBRUARY  20,  1995 

U.S.  Senate, 
Committee  on  Small  Business, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  1:08  p.m.,  in  Brasher 
Hall,  at  the  Technical -Vocational  Institute,  717  University  Drive, 
Albuquerque,  New  Mexico,  Hon.  Christopher  S.  Bond,  Chairman  of 
the  Committee,  presiding. 

Present:  Senators  Bond  and  Domenici. 

OPENING  STATEMENT  OF  THE  HONORABLE  PETE  V. 
DOMENICI,  A  U.S.  SENATOR  FROM  NEW  MEXICO 

Senator  Domenici.  Senator  Bond,  we  have  a  lot  going  on  in  Albu- 
querque, New  Mexico.  That  is  why  I  am  a  bit  late  and  why  I  asked 
you  to  wait  a  bit.  Perhaps  you  are  operating  off  of  one  of  these  so- 
called  prospective  base  closure  lists  that  might  affect  your  state, 
perhaps  that  might  be  going  on? 

Chairman  Bond.  Yes,  we  are. 

Senator  DOMENICI.  It  is  not  only  unique  to  us. 

I  wonder  if  before  you  proceed  if  I  might  just  set  in  perspective 
why  we  invited  you.  We  are  very  hopeful  that  the  justification  for 
your  coming  here  is  found  right  here  among  these  citizens. 

Let  me  say  to  all  those  who  participated  in  the  Small  Business 
Advocacy  group — and  the  leaders  are  right  here  at  the  table  and 
will  testify  throughout  the  day,  and  Angela  Atterbury  was  the 
chairperson  of  that — I  told  the  Senator  and  the  Senator's  staff  that 
as  he  got  ready  for  Small  Business  Committee  hearings  in  the 
United  States  Senate,  with  reference  to  regulatory  reform  and 
strangulation  by  unreasonable  and  unneeded  regulations,  that  we 
might  have  set  up  a  rather  unique  approach  to  getting  input  from 
small  business. 

And,  I  told  him  about  our  year  plus  effort  called  the  Small  Busi- 
ness Advocacy  Council  which  Angela  has  chaired.  We  met  in  six 
cities,  as  some  of  you  know.  We  drew  some  very,  very  firm  conclu- 
sions about  who  the  worst  culprits  in  the  Federal  Government 
were. 

It  was  rather  unanimous  that  three  agencies  of  the  Federal  Gov- 
ernment led  the  parade  in  terms  of  treating  small  business  as  if 
they  were  enemies  instead  of  friends.  And  they  were:  OSHA,  IRS 
and  the  Environmental  Protection  Agency. 

(1) 


Now,  I  think  before  the  day  is  out  we  will  convince  Senator  Bond 
that  we  did  a  good  job  of  getting  a  cross  section  of  small-business 
people  to  tell  us  some  of  the  exorbitant  cases  of  overregulation, 
where  the  regulation  had  no  reasonable  or  common  sense  approach 
to  the  problem. 

We  are  not  against  regulating  where  it's  necessary.  We  need 
some  in  the  environment,  but  we  don't  need  regulation  that  small 
business  cannot  understand,  cannot  interpret,  are  totally  frustrated 
with,  and  which  causes  them  to  violate  the  law  regularly.  Secondly, 
we  don't  need  regulations  where  an  overwhelming  number  of  peo- 
ple think  they  are  rather  useless  and  not  necessary.  We  have  got 
to  do  a  better  job  than  that  on  behalf  of  the  small  business  people 
of  America. 

We  told  him  about  that  and  he  said  maybe  our  first  hearing 
ought  to  be  here.  That's  what  this  is.  He  will  have  more  of  them 
in  the  future  and  he  said,  "Let's  come  out  and  see  how  you  did  it 
in  New  Mexico."  That's  why  they  are  here — he  and  the  Small  Busi- 
ness Committee  staff. 

Having  said  that,  Mr.  Chairman,  I  had  some  remarks  that  also 
allude  to  IRS  audits  and  bankers  caught  in  the  middle  and  poorly 
trained  regulators,  that  will  come  out  in  due  course,  and  I  will  just 
make  those  a  part  of  the  record. 

Small  business  people  who  are  here,  you  should  know  that  al- 
ready your  hue  and  cry  has  not  gone  unattended.  We  are  already 
close  to  passage  of  the  first  law  that  would  see  to  it  that  we  had 
no  more  unfunded  mandates  directed  at  state  and  local  govern- 
ments. That  same  law  set  in  motion  a  set  of  economic  evaluations 
which  will  have  to  take  place  in  the  future  before  regulations  on 
business  are  imposed. 

In  other  words,  the  regulation  will  see  the  full  light  of  day  in 
terms  of  its  cost,  its  effectiveness  against  growth,  against  positive 
investment  by  small  business.  We  are  developing  models  for  that 
and  every  bill  in  the  future  will  have  that  on  the  floor  of  the  United 
States  Senate  before  we  consider  them. 

That's  one  step  in  the  direction  of  accountability.  We  could  do  no 
better  because  we  don't  yet  know  how  to  figure  out  how  to  make 
laws  totally  dependent  on  economic  evaluation,  but  it  is  a  giant 
step.  So  we  have  taken  that. 

Many  of  you  use  that  as  the  premise.  "Do  you  know  how  much 
harm  you  do  versus  how  much  good  you  get?"  And  we  were  unable 
to  ever  tell  you  we  did.  We  will  at  least  know  a  little  bit  more 
about  that,  a  lot  more  before  we  ever  pass  any  more  regulations. 

Having  said  that,  in  addition  to  our  witnesses,  we  have  two 
guests  that  dropped  in.  I  am  very  pleased  to  have  them.  We  have 
the  governor  of  our  state.  I'd  like  him,  with  your  permission,  Mr. 
Chairman,  to  say  a  couple  of  words.  And  then  we  have  a  represent- 
ative from  this  area,  my  home  city.  Representative  Steve  Schiff, 
who  is  now  beginning  to  understand  what  it  means  to  be  in  the 
majority,  and  I  gather  that  he  likes  it — other  than  when  it  comes 
to  Kirtland  Air  Force  Base,  none  of  us  like  it,  minority,  majority 
or  whatever. 

But  we  would  ask  him  to  say  a  few  words  also,  and  I  would  leave 
that  to  you,  Mr.  Chairman,  as  to  how  you  do  that. 

[The  prepared  statement  of  Senator  Domenici  follows:] 


Opening  Statement  of  Senator  Pete  V.  Dominici 
United  States  Senate  Committee  on  Small  Business 

Albuquerque,  New  Mexico 
February  20, 1995 

I  invited  Senator  Bond's  committee  here  to  New  Mexico  to  kick  of  their 
"Entrepreneurship  in  America  series"  hearings  for  several  reasons. 

One,  Small  Business  is  extremely  important  to  the  nation,  it  is  the  job  creator  in  our 
economic  recovery.  That  is  particularly  true  here  in  New  Mexico  where  approximately  97%  of 
our  business  firms  are  small  business. 

Second,  I  am  very  concerned  that,  as  a  Joint  Economic  Committee  Report  to  Dick  Armey 
so  aptly  stated,  "'Federal  policies  amount  to  nothing  less  than  economic  crib  death,  suffocating 
jobs  in  the  cradle  of  small  business".  Just  in  the  past  five  years  we  have  had  a  massive 
expansion  in  Federal  regulations  on  business.  Many  bills  while  well  intentioned  have  a  vast 
hidden  burden  on  business  and  our  nation's  economic  growth  that  I  believe  the  American  public 
is  unaware  of  The  small  business  owner  is  aware  of  it  though.  In  just  two  years,  American 
businesses  in  1992  were  burdened  with  about  $130  Billion  more  in  costs  to  meet  these 
regulations  than  they  had  in  1990. 

The  U.S.  Census  reports  the  nation's  smallest  firms,  those  with  0-4  employees,  created 
virtually  all  the  net  new  jobs  in  the  last  five  years.  How  many  more  jobs  could  they  have  created 
if  they  were  not  strangled  with  regulations?  Fifty-seven  percent  of  our  small  businesses  in  New 
Mexico  employ  less  than  five  people.  Regulation  hurts  small  and  micro  businesses 
disproportionately  and  thus  has  a  tremendous  impact  on  New  Mexico  business. 

This  is  why  1  am  so  concerned  about  the  regulatory  burden.  The  government  burden  per 
worker  for  a  small  business  has  increased  more  than  a  third  since  1989,  corresponding  to  a  drop 
in  average  profits  for  small  business.  Many  of  these  regulations  are  the  result  of  legislation 
passed  by  Congress.  This  legislation  is  often  passed  without  regard  to  the  fact  that  small 
business  will  incur  proportionately  much  greater  costs  in  satisfying  these  requirements  than 
larger  firms.  Small  businesses  don't  have  the  resources  and  the  large  labor  base  to  amortize 
these  costs.  Congress  and  executive  agencies  must  asses  the  economic  impact  that  these 
regulations  have  on  business  growth.  Over  burdensome  regulations  cost  business  in  my  state, 
and  every  state,  jobs  in  several  ways.  First,  reductions  in  efficiency,  productivity  and  investment 
means  fewer  jobs  are  produced.  Second,  regulations  can  raise  the  cost  of  doing  business  in  a 
particular  field,  leaving  it  unable  to  hire  as  many  workers  as  it  would  otherwise.  Compliance 
with  legislation  may  require  a  small  business  to  use  fijnds  on  a  capital  expenditure  that  could 
have  been  used  to  reinvest  in  the  business  and  create  more  jobs.  Third,  regulations  may  raise  the 
marginal  cost  of  increased  hiring  by  imposing  specific  costs  tied  to  new  employees.  When 
hiring  new  workers  costs  more  -  such  as  exceeding  the  50  employee  waiver  for  the  Family 
Leave  Act  —  many  small  businesses  will  simply  elect  not  to  expand  and  will  hold  their 
employment  at  49  or  below. 


I  believe  the  1 04th  Congress  is  committed  to  changing  this  environment.  We  have  made 
a  strong  start  with  passage  of  the  Unfunded  Mandates  Bill  which  will  prevent  the  Federal 
government  from  passing  on  more  regulations  and  requirements  to  state  and  local  governments 
and  the  private  sector  without  assessing  their  impact.  The  bill  includes  an  amendment  I  offered 
designed  to  ensure  that  federal  departments  and  agencies  provide  an  economic  impact  analysis 
when  it  proposes  a  rule  or  regulation  on  the  private  sector. 

The  analyses  must  include  the  "effect  of  the  mandate  on  the  national  economy, 
productivity,  economic  growth,  fiill  employment,  creation  of  productive  goods,  and  international 
competitiveness  of  United  States  goods  and  services. 

I  believe  that  once  the  impacts  and  costs  are  assessed,  these  agencies  will  better 
understand  that  there  may  be  more  simple  or  less  costly  ways  to  implement  the  regulation.  If  we 
acted  in  knowledge  of  the  impacts,  I  do  not  think  my  Small  Business  Advocacy  Council  in  New 
Mexico  would  be  telling  us  the  horror  stories  we  hear,  nor  would  they  be  harboring  the 
animosity,  anger  and  aguish  they  hold  toward  their  own  government  today. 

The  Comprehensive  Regulatory  Reform  Act  of  1995  and  the  Paperwork  Reduction  Act, 
both  of  which  I  co-sponsored,  are  two  additional  measures  we  must  pass  this  year. 

Finally,  I  invited  the  Small  Business  Committee  to  New  Mexico  because  I  wanted  to 
introduce  and  give  visibility  to  the  Small  Business  Advocacy  Council  which  I  established  last 
year.  This  council  was  formed  to  advise  me  about  the  problems  of  small  business  and  to  work 
with  me  on  how  together,  we  might  be  able  to  resolve  some  their  critical  concerns.  This  council, 
made  up  entirely  of  small  business  owners  and  operators,  held  seven  meetings  in  six  locations 
last  year  all  over  New  Mexico.  The  uniformity  of  their  concerns,  coming  from  all  different 
types  of  businesses  in  all  the  regions  of  the  state  was  astounding.  The  three  agencies  that 
received  the  most  concerns  were,  not  surprisingly,  the  IRS,  the  EPA  and  OSHA.  I  don't  argue 
with  the  need  to  collect  tax  revenue,  and  keep  workers  safe  and  the  environment  clean;  however, 
we  must  apply  common  sense,  and  risk  and  cost  benefit  analysis  to  these  acts  before  we  impose 
regulations  that  stifle  business  growth  whether  here  in  New  Mexico  or  any  other  state  in  the 
country. 

I'd  like  to  close  by  welcoming  Senator  Bond  to  our  great  "Land  of  Enchantment",  and  I 
hope  that  these  hearings  provide  beneficial  information  that  Congress  can  use  to  benefit  small 
business. 

Thank  You. 


Chairman  Bond.  Senator,  I  would  suggest  that  we  invite  our  dis- 
tinguished guests  to  share  any  thoughts  they  have  with  us  now,  be- 
cause I  know  that  they  have  very  busy  schedules.  I  remember  from 
the  time  that  I  was  governor,  particularly  just  after  I  had  assumed 
office,  there  were  demands  for  about  20  or  24  hours  worth  of  work 
every  day  and  so  I  know  the  Governor  is  very  busy. 

We  are  indeed  honored  to  have  you  join  us,  Governor.  We  have 
not  officially  convened  the  hearing,  but  we  would  be  happy  to  make 
your  comments  a  part  of  the  official  record  and  thank  you  for  your 
hospitality  and  thank  you  also  for  your  personal  presence. 

STATEMENT  OF  THE  HONORABLE  GARY  JOHNSON, 
GOVERNOR  OF  NEW  MEXICO 

Governor  JOHNSON.  This  is  no  baloney,  I  really  want  to  thank 
the  both  of  you  for  doing  this,  Senator  Domenici,  Senator  Bond. 
This,  in  my  opinion,  is  probably  the  most  important  issue  that  is 
facing  America  today. 

As  a  small  business  person  and  a  person  who  has  grown  a  busi- 
ness from  a  one-person  operation  up  to  a  thousand  people,  I  can 
tell  you  that  there  is  nothing,  nothing  more  important  than  getting 
your  finger  on  the  pulse  of  what  the  Federal  Government,  the  gov- 
ernment is  doing  to  small  business. 

And  I  can  also  tell  you,  too,  and  that  is  that  there  are  some  very, 
very,  concerned  citizens  here,  concerned  business  people,  and  I 
think  that  they  are  going  to  raise  very,  very  important  issues. 

But  what  really  needs  to  be  comprehended  here  is  that  the  huge, 
huge  majority  of  small  business  right  now  is  out  there  on  that 
small  business  treadmill  making  this  country  work.  And,  again, 
they  are  out  there  working  so  hard  they  would  never  have  the  time 
to  be  here  today.  And  I  commend  the  two  of  you,  because  you  are 
doing  what's  right. 

And  again,  I  just  hope  that  you  can  carry  the  input  that  you  are 
going  to  get  here  into  Washington  and  really  make  a  difference. 
Thank  you. 

Chairman  Bond.  Thank  you.  Governor.  Congressman  Schiff.  We 
are  very  pleased,  also,  that  you  are  here.  I  know  that  there  are 
many  responsibilities  that  you  have  in  the  House  of  Representa- 
tives, and  to  take  time  to  join  us  for  this  hearing  is  a  great  pleas- 
ure for  us  and  an  honor.  We  are  delighted  to  have  you  and  we  will 
make  your  comments  a  part  of  the  record  as  well. 

STATEMENT  OF  THE  HONORABLE  STEVE  SCHIFF,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  NEW  MEXICO 

Mr.  Schiff.  Thank  you,  Senator.  First  of  all,  I  can't  resist  saying 
that  I  was  born  and  raised  in  Chicago,  as  many  people  are  very  fa- 
miliar with.  My  mother's  family  comes  from  St.  Louis,  as  a  matter 
of  fact.  It  seems  an  appropriate  time  to  mention  that. 

I  want  to  seriously  thank  you  for  holding  this  hearing  in  New 
Mexico.  I  know  you  will  hold  similar  hearings  in  other  places.  My 
parents  were  in  small  business.  My  father  managed  a  shoe  store 
all  the  years  he  was  working.  And  business  is  business,  whether 
it's  dealing  with  construction  or  dealing  with  shoes  or  anything 
else.  And  they  always  viewed  my  being  in  government  as  slightly 
above  being  on  welfare,  but  not  a  whole  heck  of  a  lot. 


And  the  point  is  that,  especially  here  in  New  Mexico,  we  have 
several  large  concerns,  both  in  terms  of  government,  in  terms  of 
private  businesses.  The  overwhelming  majority  of  New  Mexicans, 
I  am  positive,  work  in  small  business.  And  their  futures,  whether 
it's  entrepreneurs  or  workers  or  both,  depend  on  the  success  of 
small  business  in  the  United  States  and  New  Mexico. 

And  that's  why  this  hearing  is  so  important.  And  I  appreciate 
your  inviting  me  to  say  these  words  very,  very  much. 

Chairman  Bond.  Thank  you  very  much.  Congressman.  Again,  we 
wish  you  luck  in  your  efforts. 

Senator  DOMENICI.  Mr.  Chairman,  I  yield  to  you  and  thank  you 
again  for  being  here. 

OPENING  STATEMENT  OF  THE  HONORABLE  CHRISTOPHER  S. 
BOND,  CHAIRMAN,  COMMITTEE  ON  SMALL  BUSINESS,  AND  A 
U.S.  SENATOR  FROM  MISSOURI 

Chairman  Bond.  Well,  thank  you  very  much,  Senator  Domenici. 
I  am  delighted  to  welcome  not  only  our  veiy  distinguished  office- 
holders but  our  witnesses  and  our  guests,  and  I  will  officially  call 
the  hearing  of  the  United  States  Senate  Committee  on  Small  Busi- 
ness to  order. 

This  is  the  first  in  a  series,  as  Senator  Domenici  said,  of  hearings 
on  Entrepreneurship  in  America  that  we  intend  to  hold  in  various 
locations  throughout  the  country.  I  am  really  delighted  to  be  able 
to  be  here  with  Senator  Domenici  today.  Even  though  he  is  not  a 
regular  member  of  the  Small  Business  Committee,  he  makes  valu- 
able contributions  every  day  on  the  Senate  committees  on  which  he 
serves  and  he  has  a  very  strong  commitment. 

When  I  assumed  the  chairmanship  of  the  Small  Business  Com- 
mittee, Pete  Domenici  told  me  about  his  Small  Business  Advocacy 
Council,  the  work  that  you  had  done  and  the  very  useful  informa- 
tion that  he  gleaned  from  it,  and  I  said  that  it  sounds  like  you  have 
a  working  model  and  we  thought  we  would  begin  our  hearings  by 
coming  out  and  learning  from  you,  both  as  to  the  issues  and  the 
concerns  that  this  council  has  raised  and  also  the  means  you  have 
gone  about  to  provide  that  input. 

I  believe  that  government  thrives  in  this  country  when  the  peo- 
ple thrive,  when  the  economy  grows,  and  I  want  to  make  sure  that 
we  use  the  forum  of  the  Small  Business  Committee  in  the  United 
States  Senate  to  do  what  we  can  to  encourage  and  promote  small 
business. 

I  think  we  have  to  take  seriously  the  responsibility  to  see  that 
what  we  do  in  Washington  encourages  the  growth  and  the  prosper- 
ing of  small  business  and  the  creation  of  innovative  products,  serv- 
ices, and  most  of  all  new  jobs. 

As  voters,  you  all  were  among  a  nationwide  group  who  made  it 
clear  that  you  wanted  to  see  some  changes  in  the  way  government 
works.  People  said  they  are  tired  of  government  inefficiency,  waste- 
ful spending  and  the  charge  was  not  limited  to  fiscal  matters. 

Sometimes  we  heard  voters  say  very  strongly  they  were  tired  of 
the  way  the  government  carried  out  its  responsibilities.  They  want- 
ed us  to  target  our  resources  wisely  and  not  interfere  unnecessarily 
in  the  way  that  the  private  sector  is  working. 


At  the  same  time  we  talk  about  regulation,  it's  essential  that 
government  play  a  role  in  ensuring  that  we  have  clean  water  to 
drink,  safe  and  effective  medicines  to  take,  safe  food  to  eat,  and 
safe  work  places.  Nobody  is  suggesting  that  we  get  rid  of  the  rules 
and  regulations  and  laws  which  govern  our  society,  but  they  are 
tired  of  looking  at  government  and  seeing  how  it  runs  and  saying 
to  themselves  you  could  never  run  a  business  this  way. 

Government  regulations  have  some  costs,  sure.  You  see  the  bene- 
fits, everybody  understands  those,  but  the  conservative  figures  we 
have  are  that  government  regulations  cost  about  $500  billion  a 
year,  and  those  are  costs  that  affect  our  economy  and  each  and 
every  one  of  us.  Environmental  regulations  alone  cost  about  $130 
billion  each  year,  not  even  counting  the  indirect  costs  to  the  econ- 
omy. 

I  think  the  current  regulatory  environment  needs  thorough  re- 
view. Congress  is  supposed  to  oversee  the  laws  it  passes,  but  unfor- 
tunately in  Washington  congressional  oversight  has  become  an 
oxymoron.  Congress  passes  laws,  people  complain  about  it,  and 
then  Congress  complains  about  the  bureaucrats.  Well,  there  is  a  re- 
sponsibility. Now  that  we  have  the  majority,  I  want  to  see  us  exer- 
cise that  responsibility  to  make  sure  that  what  is  being  done  under 
the  laws  we  passed  is  appropriate  and  what  we  expected. 

We  are  laying  the  foundation,  the  Small  Business  Committee,  to 
take  a  thorough  look  at  both  what  government  does  for  small  busi- 
nesses in  assuring  the  availability  of  enhancing  the  availability  of 
credit,  to  reviewing  the  rules  and  regulations  to  see  where  they  are 
unnecessary  or  excessive  or  overzealous. 

Senator  Domenici  has  already  referred  to  the  Unfunded  Man- 
dates bill.  That  was  one  of  the  first  measures  passed  by  both 
Houses.  And  we  are  very  pleased  with  that.  In  addition,  we  have 
some  other  measures  that  are  working  their  way  through  Congress 
and  through  the  Senate. 

I  am  proud  to  be  co-sponsor  of  these  measures:  First,  Paperwork 
Reduction,  to  try  to  get  rid  of  unnecessary  paperwork.  Senator 
Nickles  of  Oklahoma  has  introduced  a  bill  to  require  that  regula- 
tions come  up  to  Congress  for  45  days  for  us  to  review  them  before 
they  go  into  efiect  so  we  will  have  a  crack  at  the  regulations,  if 
they  are  excessive. 

There  is  a  law  on  the  books  called  the  Regulatory  Flexibility  Act 
that  was  passed  in  1980  that  was  supposed  to  require  govern- 
mental agencies  to  look  at  the  impact  of  regulations  on  small  busi- 
nesses and  assess  that  impact.  Unfortunately,  it  was  enacted  with- 
out any  teeth  and  the  SBA's  Chief  Council  for  Advocacy  routinely 
raises  questions  and  is  ignored. 

So  we  are  going  to  put  some  teeth  into  it.  And  these  bills  have 
also  been  combined  into  a  larger  Comprehensive  Regulatory  Re- 
form measure  that  has  been  introduced  by  Senator  Dole,  our  major- 
ity leader.  I  have  a  very  strong  feeling  that  we  will  probably  get 
a  hearing  on  that  bill.  I  believe  with  Senator  Dole's  leadership  we 
will  move  on  that  bill,  and  that  bill  asks  that  we  assess  the  costs 
and  weigh  them  against  the  benefits. 

It  also  suggests  that  when  we  get  into  scientific  matters,  whether 
it  be  health,  environment,  food,  or  safety,  that  we  use  good  science. 
Senator  Domenici  has  been  a  leader  in  trying  to  get  good  science 
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into  the  governmental  process,  and  that's  what  this  bill  hopes  to 
do  in  terms  of  reform  for  the  regulatory  process  going  forward. 

At  the  same  time,  in  these  hearings  we  are  going  to  take  a  look 
at  what  is  already  on  the  books  and  see  if  there  are  ones  where 
we  need  to  go  back  and  take  some  other  steps  to  see  if  we  can't 
reform  some  of  the  measures  that  are  already  in  effect. 

With  that,  let  me  turn  back  to  Senator  Domenici  to  introduce  the 
panel  and  provide  any  further  comments  he  would  like  on  the 
agenda  for  today. 

[The  prepared  statement  of  Chairman  Bond  follows:] 


Opening  Statement  of  Senator  Christopher  S.  "Kit"  Bond 
United  States  Senate  Committee  on  Small  Business 

Albuquerque,  New  Mexico 
February  20, 1995 


Thank  you  Senator  Domenici,  and  good  afternoon  to  our  witnesses  and  guests.  This 
hearing  of  the  United  States  Senate  Committee  on  Small  Business  will  now  come  to  order.  It  is  a 
pleasure  to  be  here  in  Albuquerque  for  the  first  of  a  series  of  Small  Business  Committee  field 
hearings  on  "Entrepreneurship  in  America"  that  we  will  be  holding  throughout  the  country 
during  the  104th  Congress.  I  am  especially  pleased  that  we  are  able  to  benefit  fi^om  the 
participation  of  Senator  Domenici  in  today's  hearing  even  though  he  is  not  a  regular  member  of 
the  Small  Business  Committee.  He  makes  a  valuable  contribution  to  all  the  Senate  Committees 
on  which  he  serves,  and  because  of  those  time  commitments  we  rarely  get  to  have  him  join  us  in 
the  Small  Business  Committee.  So  I  want  to  say  thank  you,  Senator  Domenici,  and  your  staff 
and  the  members  of  your  Small  Business  Advocacy  Council,  for  arranging  for  us  to  have  this 
special  opportunity. 

We  are  here  today  because  I  believe  our  government  has  an  obligation  to  promote 
entrepreneurship  in  this  country.  As  the  Chairman  of  the  Senate  Committee  on  Small  Business,  I 
have  initiated  these  public  hearings  to  seek  the  views  and  comments  of  small  business  owners  to 
guide  the  Congress  as  we  rethink  how  government  can  best  serve  America's  small  businesses. 
Congress  must  move  thoughtfully  and  decisively  to  take  responsibility  for  encouraging  the 
survival  of  the  small  and  growing  business  sector  that  will  provide  tomorrow's  innovative 
products  and  new  jobs. 

As  voters,  you  were  among  a  nationwide  group  who  made  it  clear  last  November  that 
they  are  fed  up  with  government  inefficiency  and  wasteful  spending.  The  change  these  voters 
called  for  was  not  limited  to  fiscal  matters.  They  are  unhappy  with  the  government's  failure  to 
meet  their  expectations  in  carrying  out  its  responsibilities.  I  view  the  call  for  change  as  a 
positive  challenge  being  issued  to  all  of  us  in  government  ~  a  challenge  to  target  our  resources 
wisely  and  increase  our  careful  oversight  of  federal  activities. 

At  the  same  time,  people  still  want  to  be  able  to  rely  on  government  to  provide  essential 
national  and  community  functions.  We  all  want  to  have  clean  water  to  drink,  safe  and  effective 
medicines  to  take,  and  safe  food  to  eat.     People  aren't  suggesting  that  we  have  a  society  with  no 
rules,  but  they  clearly  are  insisting  that  government  be  brought  under  control.  They  are  tired  of 
looking  at  how  government  runs  and  thinking  to  themselves,  "you  could  never  run  a  business 
that  way." 

Government  regulation  costs  individuals  and  businesses  more  than  $500  billion  aimually 
~  about  $5,000  for  each  family  in  America.  According  to  the  Small  Business  Administration, 
small  businesses  spend  one  billion  hours  simply  filling  out  goverrmient  paperwork,  at  an  annual 
cost  of  $100  billion    The  cost  of  environmental  regulations  equals  2.1  percent  of  the  gross 
domestic  product,  with  direct  costs  alone  approaching  $130  billion  each  year,  not  even  counting 
the  many  indirect  costs  to  our  economy  ~  lost  productivity,  fewer  jobs  and  missed  business 
opportunities. 
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Our  government  needs  to  be  a  friend  of  small  business,  not  an  enemy  of  growth  and  new 
jobs.  The  current  regulatory  environment  creates  many  roadblocks  for  running  a  good  business. 
Burdensome  government  regulation  too  often  strangles  the  very  same  small  and  growing 
companies  that  should  be  igniting  our  Nation's  economy.  The  new  Congress  is  working  to 
streamline  government  and  get  government  off  your  backs.  Majority  Leader  Dole  has  appointed 
me  to  be  the  Co-Chair  of  the  Senate  Regulatory  Relief  Task  Force  along  with  Senator  Hutchison 
of  Texas.  Our  Task  Force  has  targeted  for  reform  an  ambitious  list  of  the  ten  worst  regulatory 
burdens,  including  several  environmental  requirements  and  many  aspects  of  OSHA. 

As  we  know  far  too  well,  the  burden  of  government  regulations  falls  most  heavily  on 
small  businesses.  So  the  Small  Business  Committee's  work  will  focus  first  and  foremost  on 
reducing  these  burdens.  In  the  Senate,  we  are  laying  the  foundation  for  a  fiandamental  and 
sustained  government  reform  effort  to  protect  small  and  growing  businesses  from  excessive  and 
unnecessary  government  burdens  and  to  reign  in  overzealous  federal  government  regulators. 
This  will  not  be  a  quick  fix,  but  we  have  already  taken  several  significant  steps  in  this  direction. 

First,  Majority  Leader  Dole  introduced  the  Comprehensive  Regulatory  Reform  Act  of 
1995.  This  bill,  which  I  cosponsored,  requires  that  all  new  regulations  undergo  a  cost/benefit 
analysis  to  ensure  that  the  benefits  outweigh  the  costs. 

Second,  I  introduced  the  Regulatory  Flexibility  Amendments  Act  of  1 995.  My  bill  vnll 
provide  small  businesses  with  the  additional  weapon  of  court-enforced  review  to  make  sure 
federal  agencies  are  complying  with  their  obUgations  to  consider  the  impact  of  their  new 
regulations  on  small  businesses. 

Third,  the  Senate  Government  Affairs  Committee  has  unanimously  reported  the 
Paperwork  Reduction  Act  of  1995  to  the  fiiU  Senate.  Among  other  features,  this  bill  sets  a 
government-wide  goal  to  reduce  paperwork  by  5%  annually. 

Fourth,  Senator  Nickles  introduced  the  Regulatory  Oversight  Act.   The  bill  provides 
for  a  45-day  window  for  Congress  to  overturn  excessively  burdensome  new  government 
regulations  before  they  go  into  effect. 

As  the  new  chairman  of  the  Senate  Committee  on  Small  Business,  1  have  sponsored  or 
cosponsored  all  of  these  bills,  and  I  will  continue  to  look  for  other  sensible  ways  to  relieve 
small  business  owners  of  excessive  bureaucratic  government  burdens.   I  also  want  to  find 
creative  ways  the  Congress  might  be  able  to  improve  the  flow  of  startup  and  expansion  capital 
to  small  businesses  and  new  growth  companies,  and  to  make  it  easier  for  smaller  companies 
to  export  their  products,  services  and  ideas  in  the  global  economy. 

I  am  very  excited  about  the  opportunities  we  have  today  to  improve  the  quality  of  life 
for  small  and  growing  businesses  and  to  give  encouragement  to  the  entrepreneurs  of 
tomorrow.    Your  input  into  this  process  is  vitally  important.   1  have  learned  many  times  over 
that  the  best  ideas  come  from  the  people  back  home  in  the  real  world,  not  from  the 
professionals  in  Washington.   I  applaud  you  for  being  here  and  participating  in  this  field 
hearing  of  the  Committee,   and  I  look  forward  to  hearing  your  views  and  comments  so  we 
may  find  ways  to  work  together  to  foster  the  spirit  of  Entrepreneurship  in  America. 
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Chairman  Bond.  Senator  Domenici. 

Senator  DOMENICI.  Thank  you  very  much,  Mr.  Chairman.  I  think 
I  am  not  going  to  say  any  more,  because  I  am  so  interested  in  our 
citizens  who  have  worked  so  hard  to  get  ready  for  this  hearing  that 
I  am  just  going  to  move  right  to  them. 

Perhaps  what  we  ought  to  do,  starting  with  Angela  Atterbury, 
who  is  the  statewide  chairman  of  our  advocacy  group,  why  don't 
each  of  you  introduce  yourselves  to  the  Chairman,  for  the  record, 
in  that  way  we  won't  go  through  it  twice.  You  say  it  and  I  won't 
say  it  and  he  will  get  the  chance  to  watch  you  be  proud  of  what 
you  do.  Angela,  why  don't  you  lead  off.  Thank  you,  Mr.  Chairman. 

Ms.  Atterbury.  Thank  you,  sir.  Chairman  Bond,  Senator  Do- 
menici. My  name  is  Angela  Atterbury,  owner  of  Atterbury  and  As- 
sociates, Incorporated,  an  Albuquerque  firm.  I  am  in  my  seventh 
year  of  operation.  I  provide  marketing,  public  relations,  advertising 
and  communications  training  services  to  the  region  and  out-of-state 
businesses. 

Mr.  Lytle.  Mr.  Chairman,  Senator  Domenici,  my  name  is  Chet 
Lytle.  I  am  president  of  Communications  Diversified.  We  are  a  sec- 
ond-generation family  business.  We  have  been  in  business  for  over 
25  years  and  employ  25  people  here  in  New  Mexico.  We  are  a  serv- 
ice business  providing  voice  data  and  video  communication  systems 
to  New  Mexico  business. 

I  also  serve  as  the  Albuquerque  coordinator  for  Senator  Domen- 
ici's  Small  Business  Advocacy  Council. 

Mr.  Martinez.  Chairman  Bond,  Senator  Domenici,  my  name  is 
Mario  Martinez.  I  own  several  businesses.  New  Mexico  Office  Prod- 
ucts, I  am  on  the  Board  of  Directors  and  we  are  distributors  of  of- 
fice products,  communications  equipment  and  office  supplies  and 
the  coordinator  of  Santa  Fe  County  and  central  New  Mexico. 

My  family  came  here  with  the  Spanish  colonizers  in  1500.  Our 
family  has  been  here  for  many  generations. 

Mr.  Anesi.  Mr.  Chairman,  Senator  Domenici.  My  name  is  Greg 
Anesi.  I  am  president  of  a  company  called  Independent  Mobility 
Systems.  We  remanufacture  automobiles  for  use  by  disabled  people 
in  wheelchairs.  We  started  about  seven  years  ago  in  a  little 
Quonset  hut.  Today  we  have  over  150  employees. 

I  am  Senator  Domenici's  regional  coordinator  for  Northwest  New 
Mexico. 

Chairman  Bond.  Mary. 

Ms.  Garza.  Good  afternoon.  Mr.  Chairman,  Senator  Domenici. 
My  name  is  Mary  A.  Garza.  I  am  president  and  CEO  of  Solar  Elec- 
tric Company,  Inc.,  in  Las  Cruces,  New  Mexico.  We  are  electrical 
contractors,  have  been  in  business  for  16  years  and  we  employ  26 
employees. 

I  am  a  minority  SDB  woman-owned  business  and  also  co-chair 
for  Senator  Domenici's  Small  Business  Advocacy  Council  from  Las 
Cruces.  Thank  you. 

Mr.  Davis.  Mr.  Chairman,  Senator  Domenici.  My  name  is  Don 
Davis  from  Portales,  representing  the  Clovis-Portales  region  for  the 
Senator's  Advocacy  Council.  I  am  a  small  businessman  with  a  fur- 
niture store,  and  vice-president  of  a  55-store  furniture  marketing 
group  and  I  am  mayor  of  Portales. 

Chairman  Bond.  Ms.  Atterbury,  go  ahead,  please. 
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STATEMENT  OF  ANGELA  ATTERBURY,  PRESIDENT, 
ATTERBURY  AND  ASSOCIATES,  ALBUQUERQUE,  NEW  MEXICO 

Ms.  ATTERBURY.  Thank  you.  Chairman  Bond,  first  and  foremost, 
I  thank  you  for  being  present  here.  I  understand  that  you  are  on 
a  short  four-day  break.  And  the  fact  that  you  are  out  here  today 
rather  than  with  your  constituents,  as  well  as  Governor  Johnson, 
who  is  also  in  a  very  busy  time,  we  appreciate  your  presence  as 
well  as,  of  course.  Congressman  Schiff  and  Senator  Domenici. 

As  state  chairperson  for  the  Small  Business  Advocacy  Council,  it 
has  been  my  privilege  to  travel  to  different  areas  of  the  state  to 
hear  from  other  small  business  owners. 

On  a  personal  level,  it's  been  gratifying  to  hear  from  them.  Al- 
though this  state  has  diverse  businesses  lumped  under  the  catch- 
all phrase  of  small  business,  I  found  our  discussion  gratifying  as 
these  small  business  men  and  women  voiced  concerns  similar  to  my 
own. 

While  we  appreciate  the  legislation  recently  sponsored  by  Sen- 
ator Domenici  concerning  unfunded  mandates,  and  also  your  Pa- 
perwork Reduction  Act,  Mr.  Chairman,  much  remains,  as  I  am  sure 
you  are  aware  of,  for  the  104th  Congress  to  do  to  revive  the  rela- 
tionship between  government  and  small  business. 

This  meeting  is  certainly  a  step  in  the  right  direction.  And  as 
Governor  Johnson  said  earlier,  unlike  those  who  can  have  their 
concerns  addressed  by  large  lobbying  efforts  inside  the  Beltway, 
those  of  us  in  small  business  have  little  luxury  in  the  way  of  time 
or  money  to  get  your  attention. 

We  are  busy  pitting  our  wits,  our  families,  and  everjrthing  we 
have  to  make  a  living,  to  feed  ourselves,  our  families,  our  employ- 
ees and  their  families.  And  this  responsibility  leaves  us  very  little 
in  the  way  of  getting  your  attention,  so  we  appreciate  your  pres- 
ence in  coming  here  today. 

More  than  97  percent  of  New  Mexico's  businesses  qualify  as 
small  business  as  currently  defined,  that  is  with  less  than  500  em- 
ployees. Of  that  number  within  the  state  of  New  Mexico,  more  than 
57  percent  employ  less  than  5  people. 

In  every  council  meeting  in  which  I  was  present,  business  men 
and  women  asked  for  a  more  specific  definition  of  small  business. 

There  are  terms  recently  that  have  been  discussed  to  describe 
these  businesses,  one  being  "micro,"  and  while  I  agree  that  a  re- 
definition of  what  constitutes  a  small  business  by  government 
standards  is  definitely  in  order,  I  would  hesitate  to  use  the  word 
"micro"  to  describe  those  women  and  men  who  have  the  guts,  de- 
termination and  work  ethic  to  go  out  and  put  themselves  and  their 
families  without  safeguards  to  bring  their  services  or  products  to 
their  communities. 

One  suggestion  in  this  regard  which  came  out  of  Roswell  that  I 
found  particularly  useful  myself  was  to  redefine  what  constitutes 
a  small  business  from  an  economic  standpoint. 

I  am  personally  proud  to  represent  these  individuals  who  take 
the  risk  to  make  their  own  way  in  the  world,  for  it  is  through  them 
whom  I  believe  the  American  Dream  still  survives  and  prospers. 

To  provide  you  with  a  summary  of  the  New  Mexico  Small  Busi- 
ness Advocacy  Council,  more  than  1,000  businesses  were  contacted 
about  the  council  meetings.  This  was  done  primarily  through  asso- 
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ciations  such  as  the  Chamber  of  Commerce  in  area  communities. 
About  400  of  these  businesses  participated  during  the  past  year 
from  April  through  November  1994,  when  we  held  these  meetings 
in  six  communities  around  the  state. 

As  mentioned  earlier,  the  responsibility  of  running  and  maintain- 
ing a  business  kept  many  from  attending,  although  they  asked  us 
to  keep  them  in  mind,  and  those  of  us  who  are  here  today  are 
speaking  for  them  as  well  as  ourselves. 

As  Senator  Domenici  noted,  we  held  six  sessions  around  the  state 
representing  several  communities.  These  sessions  occurred  in  Las 
Cruces,  Albuquerque,  Roswell,  Farmington,  Espanola  and  Clovis, 
but  also  represented  the  communities  of  Deming,  Santa  Fe, 
Portales,  Gallup,  Taos  and  Belen. 

Wholesale,  business  and  professional  service,  retail  and  manufac- 
turing classifications  of  small  business  was  represented  at  these 
meetings.  The  meetings  discussed  approximately  135  issues  and 
were  divided  into  15  separate  categories. 

Excluding  the  concerns  expressed  regarding  overall  regulatory 
reform,  the  top  three  agencies  which  were  mentioned  as  needing 
the  most  attention  in  descending  order  were,  first,  the  Internal 
Revenue  Service,  second,  the  Environmental  Protection  Agency, 
and  third,  the  Occupational  Safety  and  Health  Administration. 

Concerning  the  federal  regulatory  process,  the  most  often  men- 
tioned were  the  government's  adversarial  relationship  with  busi- 
ness, small  business  in  particular,  the  lack  of  accountability  for 
regulatory  agencies  and  the  lack  of  consideration  by  the  govern- 
ment for  small  business.  In  order  to  refrain  from  redundancy,  these 
issues  will  be  summarized  and  addressed  by  the  area  coordinators 
on  Panel  1,  here  to  my  right. 

I  would  like  to  review  just  a  few  specific  cases  which  were  cited 
during  the  course  of  our  meetings  during  the  past  year.  These  all 
involve  New  Mexican  owned  and  operated  businesses.  For  example, 
a  candymaker  cannot  print  all  the  required  FDA,  Food  and  Drug 
Administration,  required  information  on  the  candy  bar  wrapper 
legibly.  A  small  pest-control  company  transporting  one  to  two  pints 
of  pesticide  must  comply  with  the  same  regulations  as  a  large  ship- 
per of  chemicals.  It  took  one  small  business  more  than  two  years 
to  be  approved  for  a  small  business  loan. 

A  small  business  first-time  offender  of  an  OSHA  regulation  was 
fined  $8,000;  no  education  or  explanation,  just  a  fine,  which  almost 
put  the  man  out  of  business.  And  finally,  cheese  whey  is  now  con- 
sidered a  hazardous  waste  under  current  federal  regulations.  I 
don't  think  Little  Miss  Muffet  would  be  happy  about  that. 

These  and  other  descriptions  of  rules  and  regulations  which 
small  business  must  comply  with  from  various  federal  agencies  all 
point  to  a  need  to  become  more  realistic  on  the  part  of  the  Federal 
Government  toward  small  business.  And  that  is  why  we  are  here 
today.  I  think  that  you  will  hear  several  more  interesting  stories 
as  our  panels  meet. 

One  final  note  concerning  the  growth  of  small  business.  The  larg- 
est and  most  explosive  segment  of  growth  in  small  businesses  is 
coming  from  women-owned  business.  Currently,  there  are  no  fed- 
eral mandated  set-aside  programs  for  women-owned  businesses. 
Something  to  think  about.  Chairman  Bond  and  Senator  Domenici, 
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is  the  fact  that  more  than  half  of  your  constituency  is  made  up  of 
women.  And  I  respectfully  request  that  you  maintain  and  keep  the 
playing  field  of  business  open  to  all,  fairly  and  equitably. 

Finally,  it's  been  my  great  pleasure  to  work  with  the  men  and 
women  who  will  speak  before  you  here  today.  The  area  coordina- 
tors who  are  speaking  here  on  this  panel,  as  well  as  those  who  are 
not  present,  spent  much  voluntary  time  to  make  this  effort  worth- 
while, as  well  as  the  other  small  business  people  speaking  before 
you.  And  Senator  Domenici's  capable  and  excellent  staff  from 
around  the  state  who  were  also  great  in  assisting  us  in  putting  this 
together,  I  want  to  thank  them  all. 

Please  acknowledge  their  time  and  effort.  Everyone  here  did  this 
on  a  voluntary  basis,  and  there  are  people  here  who  made  a  five- 
hour  drive  just  to  be  here  this  afternoon. 

Thank  you  and  thank  you  for  giving  me  the  time  to  participate 
in  this  process  and  to  be  here  today. 

Chairman  Bond.  Madam  Chair,  thank  you  very  much  for  your 
testimony.  Let  me  turn  now  to  Mr.  Lytle. 

STATEMENT  OF  CHET  LYTLE,  PRESIDENT,  COMMUNICATIONS 
DIVERSIFIED,  INC.,  ALBUQUERQUE,  NEW  MEXICO 

Mr.  Lytle.  Thank  you,  Mr.  Chairman,  Senator  Domenici.  Tax- 
ation and  tax  codes  compliance  issues  were  one  of  the  top  five  is- 
sues identified  by  the  Advocacy  Council  as  a  significant  burden  on 
the  small  business. 

Tax  burden,  tax  code  interpretation  and  compliance  issues  con- 
sistently top  the  list  as  barriers  to  small  business  growth  and  pros- 
perity. The  current  tax  burden  on  small  business  provides  a  dis- 
incentive for  job  growth  and  capital  investments.  Tax  relief  is  an 
incentive  for  new  job  creation,  and  reduction  or  elimination  of  cap- 
ital gains  taxes  will  stimulate  small  businesses. 

Inheritance  taxes  imposed  on  a  transfer  of  a  small  business  from 
one  generation  to  the  next  can  strip  the  business  of  operating  cap- 
ital so  vital  to  its  survival,  may  force  the  sale  of  the  business  to 
pay  taxes  or,  in  the  worst  case,  bankrupt  the  business. 

We  do  not  believe  this  is  a  fair  reward  for  families  that,  in  many 
cases,  from  multiple  generations,  have  sustained  a  small  business, 
created  jobs  and  have  all  along  contributed  to  their  share  of  busi- 
ness and  personal  income  taxes. 

Complexity,  ambiguity  and  contradictions  in  the  Tax  Code  and 
resulting  regulations  make  it  difficult  and  in  some  cases  impossible 
for  small  businesses  to  determine  what  they  must  do  to  be  in  com- 
pliance. 

Chairman  BOND.  Would  you  repeat  that  again,  please? 

Mr.  Lytle.  Complexity,  ambiguity  and  contradiction  in  tax  code 
and  resulting  regulations  make  it  difficult  and  in  some  cases  im- 
possible for  small  businesses  to  determine  what  they  must  do  to  be 
in  compliance. 

Small  businesses  are  forced  to  hire  outside  experts  to  interpret 
regulations  and  advice  on  tax  issues.  We  have  heard  stories  from 
many  small  business  owners  about  consulting  the  IRS  and  one  or 
more  outside  experts  for  clarification  and  getting  different  answers 
from  each.  The  cost  of  determining  compliance  requirements  di- 
verts funds  from  job  creation  and  capital  investment. 
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The  adversarial  nature  of  dealing  with  the  IRS  is  an  area  of 
major  concern  for  small  business.  While  there  has  been  progress  in 
recent  years,  the  small  business  must  still  bear  sometimes  extraor- 
dinary costs  of  proving  that  they  are  in  compliance  with  IRS  regu- 
lations, even  when  the  IRS  determination  of  noncompliance  is  de- 
termined to  be  arbitrary  and  erroneous.  You  will  hear  further  testi- 
mony about  the  specifics  of  these  and  other  issues  from  subsequent 
panels. 

Mr.  Chairman,  Senator  Domenici,  the  small  business  community 
appreciates  very  much  the  fact  that  you  are  asking  for  and  consid- 
ering our  input.  We  are  very  optimistic  and  pledge  to  support  your 
efforts  to  provide  leadership  in  reducing  taxes  and  the  regulatory 
burden  on  the  small  business.  Thank  you. 

Chairman  Bond.  Thank  you  very  much,  Mr.  Lytle. 

Mr.  Martinez. 

STATEMENT  OF  MARLO  MARTINEZ,  OWNER,  NEW  MEXICO 
OFFICE  PRODUCTS,  ESPANOLA,  NEW  MEXICO 

Mr.  Martinez.  Mr.  Chairman,  Senator  Domenici.  I  have  served 
on  the  Small  Business  Administration  Advisory  Council  and  am  a 
past  recipient  of  the  Small  Business  Administration  Administra- 
tor's Award  of  Excellence  and  currently  sit  on  seven  boards  of  com- 
missions. 

First,  it  was  the  EPA,  then  the  IRS,  and  then  OSHA.  What  do 
these  entities  have  in  common?  They  treat  business  people  as  ad- 
versaries and  not  as  individuals  seeking  solutions  to  their  dilem- 
mas. Our  government  should  encourage  business  development  and 
growth  through  incentives,  not  through  regulatory  restrictions. 

For  example,  it  is  difficult  to  obtain  growth  capital.  Not  only  are 
there  layers  of  restrictions  or  laws,  if  you  will,  but  banks  are  not 
always  willing  to  take  risks.  Your  committee  should  revisit  regula- 
tions on  financial  institutions  to  create  incentive  programs  like  re- 
volving loan  funds,  reasonable  commercial  interest  rates,  and  re- 
duce lending  requirements,  not  only  to  new  businesses,  but  also  to 
established  business  people. 

Government  should  redefine  the  definition  of  small  business.  In 
New  Mexico,  76  percent  of  all  New  Mexico  businesses  employ  fewer 
than  ten  employees  and  57  percent  employ  under  five  people. 

This  situation  does  not  do  any  justice  to  truly  small  business 
when  they  are  setting  small  minority  goals  at  federal  installations. 
The  small  businessman  cannot  afford  to  even  offer  health  benefits 
to  attract  more  qualified  people.  A  substantial  deduction  should  be 
put  in  place. 

Regulatory  agencies  tend  to  discourage,  not  offer,  assistance 
when  calling  in  by  telephone.  The  procedure  in  place  is  not  suffi- 
cient. No  coordination  between  state,  local,  and  federal  agencies 
exist.  We  need  ombudsmen  and  women  to  bridge  the  gap. 

In  closing,  the  cost  of  doing  business — not  including  the  growing 
number  of  home  businesses  sprouting  up  everywhere — establish- 
ments with  locations  in  commercial  districts  are  becoming  increas- 
ingly out  of  reach  by  the  average  person.  It  is  not  so  much  federal 
regulations  that  exist,  but  there  are  many  other  factors  as  well. 
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Mr.  Chairman,  we  are  the  engine  of  America.  We  collect  taxes, 
we  pay  taxes  and  we  employ  people.  We  are  the  driving  force  be- 
hind the  economy  of  America.  Thank  you,  Mr.  Chairman. 

Chairman  BOND.  Thank  you,  Mr.  Martinez. 

Mr.  Anesi. 

STATEMENT  OF  GREG  ANESI,  PRESIDENT,  INDEPENDENT 
MOBILITY  SYSTEMS,  INC.,  FARMINGTON,  NEW  MEXICO 

Mr.  Anesi.  Thank  you,  Mr.  Chairman,  Senator  Domenici.  As  re- 
gional coordinator  for  the  Senator's  Small  Business  Advocacy  Coun- 
cil in  Northwest  New  Mexico,  we  had  a  very  high  interest  in  this. 
We  had  a  large  turnout  from  all  parts  of  the  state,  all  parts  of  our 
region,  which  included  Gallup  and  the  Navajo  Reservation.  We  had 
a  wide  diversity  of  different  types  of  business,  from  one-man  busi- 
nesses to  larger  businesses,  from  laundries  and  manufacturers  to 
oil-and-gas  producers. 

And  the  common  problem  that  pervaded  the  whole  meeting  was 
the  inability  to  comply  with  the  regulations.  The  definitions  were 
hard  to  understand,  how  they  applied,  and  the  conflicting  regula- 
tions. 

The  contradictions  between  OSHA,  EPA,  DOT,  ADA,  EEOC, 
BLM  were  just  mindboggling.  Another  common  problem  was  that 
those  agencies  often  rotated  inspectors  and  gave  inconsistent  mes- 
sages that  made  it  impossible  again  to  comply. 

A  common  complaint  was  there  was  no  practical  recourse  for  a 
bad  regulation  or  a  bad  regulator.  Really,  all  there  was  was  the 
threat  of  litigation  if  they  didn't  comply.  And  it  left  very  unfair  set- 
tlements. 

Senator  DOMENICI.  Could  you  stop  there?  Chairman  Bond,  you 
want  to  be — you  are  doing  great.  I  didn't  mean  to  stop  you.  I  just 
want  to  make  a  point. 

Actually,  what  many  of  the  people  from  the  small  business  com- 
munity are  saying  about  regulators — and  I  don't  have  an  answer 
to  this,  but  I  throw  it  out  to  you — is  that  if  the  business  person 
makes  a  mistake,  they  pay  for  it. 

If  a  regulator  makes  a  mistake,  business  pays  for  it.  And  it 
seems  to  most  businesses  that's  not  very  fair.  And  regulators  are 
making  tremendous  mistakes,  both  interpretive,  in  writing  regula- 
tions they  are  making  mistakes,  and  when  it's  called  to  their  atten- 
tion, you  know,  it's  just  as  you  say. 

"Well,  that's  it.  You  want  to  file  a  lawsuit?" 

So  we  have  compliance  in  areas  where  people  know  it's  not  right. 
But  you  can't  go  to  court.  You  are  more  aware  of  that  than  I  am 
about  lawyers  and  what's  happening  out  there.  You  are  studying 
that  a  little  more  than  I  am. 

Chairman  BOND.  More  than  I  need  to.  I  am  going  to  try  out  some 
ideas  on  this  panel  on  that  precise  idea.  When  Senator  Domenici 
said  he  was  going  to  list  the  three  top  areas  of  problems,  based  on 
what  I  heard  in  Missouri  I  just  wrote  down  OSHA,  EPA,  and  IRS. 
Amazing  how  that  works. 

And  the  point  that  you  are  making  on  the  adversarial  relations 
is  one  I  want  to  get  back  to  in  the  questions.  Thank  you.  Mr.  Anesi, 
go  ahead. 
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Mr.  Anesi.  Sure.  Another  common  feeling  was  there  was  no  cost 
benefit  to  the  regulation.  There  was  no  analysis  and  it  became  inef- 
fective. 

I  want  to  use  a  little  quick  illustration  from  one  of  our  members 
in  Farmington  who  is  an  oil-and-gas  equipment  manufacturer  and 
his  honest  attempt  to  comply  with  EPA  regulations. 

He  discovered  that  because  he  stored  raw  materials  and  finished 
product  outside  on  his  parking  lot  that  he  should  have  a  storm 
water  disposal  program.  And  so  he  undertook  to  look  in  EPA  regu- 
lations and  found  out — and,  of  course,  it's  very  arid  here  in  New 
Mexico — that  he  had  to  sample  and  test  the  storm  water.  So  he 
needed  a  representative  storm  that  had  a  volume  greater  than  one- 
tenth  of  an  inch  preceded  by  72  hours  of  dry  weather  that  could 
not  vary  by  more  than  50  percent. 

The  samples  had  to  be  collected  during  the  first  30  minutes  in 
the  center  of  the  flow  channel.  And  all  samples  had  to  be  handled, 
stored,  transported  and  preserved  properly,  more  specifically  by  the 
regulation,  and  that  they  had  to  be  kept  for  three  years  and  sent 
into  a  lab. 

Well,  since  this  was  so  mindboggling,  he  went  out  and  hired  a 
consultant.  They  couldn't  find  a  lab  in  New  Mexico.  But  after 
$3,000  worth  of  expense,  they  discovered  that  the  oil  and  gas  that 
dripped  from  the  automobiles  parked  in  his  parking  lot  were  the 
main  pollutants  that  ran  off.  And  so,  of  course,  where  is  the  com- 
mon sense  benefit  to  that? 

The  key  to  that  is  that  when  the  compliance  with  these  overbur- 
dening regulations  cost  small  business  a  lot — and  they  don't  have 
the  resources,  they  don't  have  the  consultants,  the  key  people,  the 
experts,  the  time  and  the  money — it's  a  big  opportunity  loss.  And 
I  would  suggest  to  you  that  in  your  overview  that  we  could  take 
a  little  more  common  sense  approach  to  this  regulation  and  stream- 
line it  to  make  it  more  affordable.  Thank  you. 

Chairman  Bond.  Thank  you  very  much,  Mr.  Anesi.  There  are 
some  peope  who  live  on,  thrive  on  and  believe  in  government  regu- 
lations. And  when  I  said  that  we  need  to  bring  common  sense  into 
it,  I  have  been  bombarded  with  hostile  letters  by  a  few  of  these 
people.  Apparently  common  sense  is  fighting  words  to  some  of  the 
people.  So  you  see  the  burdens  we  have? 

Ms.  Garza. 

STATEMENT  OF  MARY  GARZA,  PRESIDENT  AND  CHIEF 
EXECUTIVE  OFFICER,  SOLAR  ELECTRIC  CO.,  LAS  CRUCES, 
NEW  MEXICO 

Ms.  Garza.  Mr.  Chairman,  Senator  Domenici.  I  am  here  today  as 
a  concerned  and  interested  party,  along  with  the  feelings  of  my  fel- 
low committee  members  of  Senator  Domenici's  task  force. 

Senator  DOMENICI.  Can  you  hear  back  there?  Talk  right  into  the 
mike. 

Ms.  Garza.  Our  concerns  are  grave  and  our  consensus  unani- 
mous, however  the  top  priority  was  the  lack  of  accountability  and 
consideration  for  small  businesses.  Consistency  in  regulations  was 
high  on  our  list. 

Constantly  changing  regulations  make  it  too  difficult  for  small 
businesses  to  keep  up  with  changes  each  few  months  and  the  abil- 
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ity  to  research  and  implement  these  changes  keeps  small  busi- 
nesses in  constant  violation  of  the  laws.  Of  course  the  penalty  goes 
to  the  small  business. 

When  small  businesses  attempt  to  contact  federal  regulating 
agencies  for  help,  there  seems  to  be  more  hindrance  than  help.  Are 
the  federal  agencies  always  right?  If  the  small  business  has  a  valid 
point,  somehow  the  rules  change  so  again  we  are  in  violation. 

I  don't  want  to  deal  only  with  the  negative.  I  bring  to  the  table 
solutions.  These  being  education  of  small  businesses  in  the  spirit 
of  cooperation,  a  mutual  treatment  of  respect,  understanding  that 
this  isn't  an  "us  against  them"  but  an  understanding  that  this  is 
for  the  good  of  businesses  throughout."  Updates  and  communica- 
tion should  be  made  available  on  a  quarterly  basis,  or  any  rule 
changes  should  not  be  implemented  until  a  quarterly  training  is  ac- 
complished. Most  importantly,  small  business  liability  and  regula- 
tions by  federal  agencies  must  be  reformed  with  input  from  small 
businesses. 

Our  law  says  "equality  for  all,"  but  rules  and  regulations  for 
small  businesses  do  not  apply. 

Let's  be  proactive  and  establish  an  outreach  program  covering 
communications,  biannual  seminars,  OSHA  regulations,  lesser 
small  business  liability  for  employee  performance,  and  reduce  the 
burden  of  garnishment  of  wages  to  small  businesses,  as  this  in- 
creases the  cost  to  small  business  and  adversely  affects  their  prof- 
its. Thank  you. 

Chairman  Bond.  Thank  you  very  much,  Ms.  Garza. 

Mayor  Davis. 

STATEMENT  OF  DON  DAVIS,  PRESIDENT,  VALLEY  FURNITURE 
CO.,  CLOVIS-PORTALES,  NEW  MEXICO 

Mr.  Davis.  Chairman  Bond,  Senator  Domenici.  My  topic  is  the 
Environmental  Protection  Agency,  one  of  the  top  concerns  in  New 
Mexico.  My  effort  will  be  to  convey  to  you  the  concerns,  the  tone, 
the  attitude  and  the  input  of  the  many,  many  people  that  partici- 
pated in  these  forums  throughout  the  state. 

We  all  support  the  EPA  goal  of  preserving  clean  water,  clean  air 
and  a  healthy  environment  for  all  citizens  of  the  United  States.  To 
better  attain  these  goals,  we  need  to  use  our  collective  limited  re- 
sources more  efficiently  by  making  sure  the  implemented  rules  and 
regulations  are  based  on  reasonable  and  scientifically  sound  judg- 
ment. 

Many  times  requirements  needed  to  solve  the  desired  problems 
differ  from  ecosystem  to  ecosystem  and  from  one  geologic  region  to 
another.  Many  regulations  are  based  on  faulty  science  or  no  sci- 
entific basis  and  are  not  reasonable. 

It  seems  many  regulations  are  written  to  benefit  large  engineer- 
ing firms  and  equipment  manufacturers  and  it  seems  the  primary 
concern  is  to  stimulate  special  business  interest  and  not  to  improve 
the  environment. 

The  current  unfunded  mandates  on  solid  waste  is  a  case  in  point. 
Regulations  and  requirements  should  be  localized.  Regulatory 
agencies  should  become  more  teacher  and  coach  and  less  traffic  cop 
and  prosecutor. 
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Cost  of  appeals  or  challenging  the  regulators  can  put  a  small 
business  out  of  business  or  cause  the  business  other  problems.  Pen- 
alties need  to  be  more  realistic.  It  seems  that  the  main  objective 
of  the  agency  is  to  collect  fines,  not  to  help  the  business  understand 
and  implement  necessary  practices  to  protect  the  environment. 

Unreasonable  enforcement  and  unrealistic  penalties  are  severe 
detriments  to  smaller  businesses,  especially  new  businesses  trying 
to  get  started.  For  small  businesses  such  as  manufacturing,  retail- 
ing, distributing,  transportation,  dairies  and  milk  processing,  to 
name  a  few,  the  cost  of  the  business  is  staggering. 

Only  some  of  these  costs  include  legal,  reporting,  licensing,  per- 
mitting, posting  and  the  time  to  document  and  keep  the  necessary 
records. 

To  the  small  businessman,  "reasonable"  means  that  the  benefit 
of  the  rule  or  regulations  should  produce  results  toward  our  overall 
goal  commensurate  with  the  cost  of  these  benefits. 

Environmental  standards  need  to  be  more  realistic.  The  oil-and- 
gas  industry  is  especially  concerned  with  inconcise  EPA  rules  and 
especially  with  the  management  of  the  Superfund. 

Regulatory  agencies  don't  seem  to  be  accountable  to  anyone. 
After  Congress  passes  a  law,  it  is  given  to  the  agency  for  rule- 
making and  implementation.  This  seems  to  be  where  the  real  prob- 
lems are,  because  the  staff  in  the  agency  is  not  accountable  to  the 
voters  and  seem  to  be  protected  by  the  bureaucratic  organization. 

Many  citizens  feel  that  term  limits  should  be  imposed  on  regu- 
lators. Some  federal,  elected,  oversight  committee — and  then  I'd 
like  to  stress  the  word  "elected" — some  federal,  elected,  oversight 
committees  should  constantly  monitor  the  environmental  agencies 
to  ensure  that  the  original  intent  of  the  law  is  being  addressed  and 
that  the  benefit  of  implementation  and  enforcement  is  commensu- 
rate with  the  costs  of  the  requirements. 

These  are  only  some  of  the  concerns  voiced  by  the  participants 
attending  the  regional  Small  Business  Advocacy  forums,  and  I 
want  to  thank  you  very  much  for  coming  to  New  Mexico  and  being 
so  attentive. 

Chairman  Bond.  Thank  you  very  much.  Mayor  Davis.  I'd  have 
to  say  that  you  put  your  finger  right  on  the  point  that  I  was  mak- 
ing in  my  opening  remarks. 

After  Congress  writes  the  law.  Congress  can't  turn  its  back  and 
ignore  what  agencies  do  with  the  law.  And  the  whole  effort  that  we 
are  undertaking  here  is  to  begin  to  focus  some  attention  on  regu- 
latory oversight. 

Our  Majority  Leader  set  up  a  Regulatory  Relief  Task  Force,  and 
since  I  was  going  to  be  doing  the  small  business  side  of  it,  I  asked 
to  be  on  the  Task  Force  and  I  co-chair  it  with  Senator  Kay  Bailey 
Hutchison  of  Texas.  Our  Regulatory  Relief  Task  Force  has  the  sole 
purpose  of  trying  to  stimulate  the  authorizing  committees  in  Con- 
gress who  have  passed  the  laws  to  see  what  the  agencies  are  doing 
with  the  laws. 

And  that  particular  limb  of  Congress  has  atrophied  from  lack  of 
exercise  and  we  are  going  to  try  to  strengthen  it.  And  there  are 
problems  with  the  agencies. 
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You  mentioned,  Number  1,  sometimes  the  Congress  just  writes 
too  broad  a  law.  We  have  done  some  dumb  things  in  Congress  that 
are  too  broad. 

Number  2,  sometimes  the  agencies  go  beyond  the  intent  of  Con- 
gress. Take  just  a  minute  and  I  will  tell  you.  In  1990,  I  was  respon- 
sible for  rewriting  a  portion  of  the  housing  laws  to  get  rid  of  the 
micro  management  of  public  housing  authorities,  and  to  say  that 
you  ought  to  have  seven  standards.  And  if  the  housing  authority 
meets  those  standards,  the  Federal  Government  ought  to  get  off 
their  backs  and  just  not  try  to  second-guess  them,  give  them  their 
share  of  the  money  and  get  out  of  the  way. 

Well,  we  made  a  mistake  when  we  wrote  the  law  because  we  said 
"seven  standards"  and  "whatever  else  is  necessary."  It  came  back 
to  us,  from  an  administration  that  we  thought  was  friendly  to  the 
cause  of  preventing  overregulation,  they  had  39  different  standards 
and  about  400  pages  that  you  had  to  fill  out. 

So  we  came  back  in  the  next  cycle  and  said,  "You  did  not  under- 
stand. We  did  not  want  39."  Congress  has  to  do  that  more  often. 

Now  the  problem  that  has  been  raised  by  several  of  you  is  the 
third  part  of  the  problem.  Assume  that  the  statute  is  not  too  broad, 
that  the  agency  reasonably  interprets  the  regulation,  you  have  an 
examiner  and  inspector  who  goes  off  the  range. 

I  have  had,  as  you  might  expect,  visits  from  the  tops  of  some  of 
these  agencies  that  you've  mentioned  and  they  assured  me  that,  oh, 
their  people  wouldn't  do  that.  Well,  I  have  to  tell  them  that 
throughout  my  state  and  throughout  this  country  we  are  hearing 
specific  examples  of  it.  And  it  is  not  just  one  person's  idea.  This  is 
a  problem.  And  I  would  like  your  views  on  this.  And,  Senator,  this 
is  something  that  we  are  just  kicking  around.  A  police  department 
usually  has  an  Internal  Affairs  Unit.  If  a  policeman  misbehaves,  or 
gets  out  of  line,  a  citizen  can  complain  to  the  Internal  Affairs  Unit. 
And  varying  police  forces  have  different  kinds  of  Internal  Affairs 
Units  or  Citizen  Complaint  Units  or  Grievance  Units,  but  almost 
every  police  department  today  has  a  place  you  can  go,  as  a  citizen, 
if  you  feel  you  have  been  abused  by  a  policeman. 

And  I  think  it's  very  important.  Because  in  that  area,  if  there  is 
police  abuse,  you  need  to  have  some  recourse. 

What  would  you  think  of  setting  up  an  Internal  Affairs  Agency? 
Maybe  we  start  off  with  one  or  two  departments  at  first,  if  you  had 
somebody  who  was  not  in  the  direct  chain  of  command,  but  whose 
job  was  to  say,  if  Joe  Doe  or  Mary  Smith  oversteps  the  regulations, 
you  could  file  a  complaint  and  have  them  reviewed.  Madam  Chair? 

Senator  Domenici.  Before  you  do  that,  let  me  just  say,  Mr. 
Chairman,  let  me  put  on  the  record  what  our  group  in  the  wrap- 
up  sessions  said  about  this  issue  and  a  similarly  related  one,  then 
we  will  let  them  comment  on  it  also,  as  you  answer  his  question. 

They  had  two  observations  as  we  went  through  this  that  went 
something  like  this:  One,  before  the  regulations  are  promoted,  can 
you  devise  a  way  to  have  them  run  through  the  people  who  are  af- 
fected, in  an  orderly  way,  for  input  so  that  the  people  affected  don't 
get  their  first  opportunity  to  complain  after  the  regulations  are  in 
place?  We  ought  to  be  thinking  about  how  we  might  do  that. 
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Secondly,  I  draw  this  analogy  from  what  my  constituents  told 
me.  One  way  of  looking  at  it  might  be,  if  you  owned  Galies  Chev- 
rolet— or  in  Las  Cruces,  one  of  the — what  is  it? 

Ms.  Garza.  Wallace. 

Senator  DOMENICI.  Wallace.  If  you  go  in  there  and  get  a  $250  re- 
pair, overhaul,  maintenance  job,  you  are  very  apt,  within  a  week, 
to  get  from  a  third-party  company,  to  get  a  little  piece  of  paper 
evaluating  the  service  you  got.  So  that  a  company  that  helps  mon- 
itor what  people  say  about  service  would  send  Angela  a  question- 
naire after  her  Wallace  Motor  Company  bill  and  they  would  ask 
her  questions  about  the  service. 

The  third-party  nature  of  the  recipient  of  that  means  you  are 
going  to  get  objective  findings.  And  what  happens  to  those  find- 
ings? They  go  to  the  owner  in  an  orderly  manner  and  the  owner 
finds  out  whether  the  customer  is  being  served  well  or  not. 

Now,  we  did  not  analyze  it.  We  want  your  comments  on  what  you 
ought  to  do  when  they  violate  their  trust  and  misbehave  and  have 
an  internal  review. 

But  the  thought  was:  Couldn't  we  set  up  a  generic  law  that 
would  mandate  the  bigger  agencies  to  choose  a  third-party  business 
entity  to  poll  and  evaluate  the  performance  of  the  public  servants, 
vis-a-vis  the  customer  attitude,  and  that  that  be  something  valu- 
able, that  it  not  just  be  internal,  that  it  go  to  Congress,  that  it  go 
to  the  White  House  for  possible  treatment  in  terms  of  employee  re- 
lationships to  the  United  States  Federal  Government. 

Now  I  have  been  unable  to  draw  that,  to  set  up  such  a  mandate, 
but  I  am  putting  it  on  the  table  here.  And  one  of  them  brought  it 
up  a  long  time  ago,  and  I  would  hope  on  commenting  on  his  ques- 
tion of  the  internal  review  you  might  comment  also  on  the  external 
review  which  would  give  somebody  a  notion  of  how  well  or  how 
poorly  the  job  is  being  done.  Thank  you,  Mr.  Chairman. 

Chairman  Bond.  Chairman,  start  with  you. 

Ms.  Atterbury.  Thank  you,  Chairman  Bond.  In  regard  to  your 
discussion,  yes,  I  agree  that  a  review  board,  an  internal  review 
board,  is  a  good  idea.  Correct  me  if  I  am  wrong.  Senator  Domenici, 
but  in  the  Santa  Fe,  Taos,  Espanola  meeting,  someone,  I  thought, 
brought  up  a  very  good  suggestion  about  that  and  made  the  sug- 
gestion that  rather  than  it  being  comprised  of  agency  members,  be- 
cause there  would  be  an  attempt  to  protect  the  agency,  to  make  up 
a  citizens'  review  board,  is  what  they  called  it,  and  I  thought  that 
that  was  a  very  credible  idea,  to  put  together,  so  to  speak,  a  third 
party. 

And  then  concerning  what  Senator  Domenici  just  alluded  to, 
about  an  external  review  board,  I  believe  that  that  is  also  a  good 
idea.  Understand,  please,  that  my  business  is  about  good  commu- 
nications. And  in  city  after  city  that  we  went  into,  in  every  single 
community,  someone  complained  about  the  thickness  and  the  lack 
of  legibility  and  coherence  in  the  regulations  they  were  supposed 
to  read. 

And  I  can  list  out  for  you  in  my  documentation  how  somebody 
said,  "If  they  could  just  limit  it  to  two  pages  so  that  I  could  really 
take  the  time  to  read  it,  so  that  I  could  read  and  make  sure  that 
I  was  complying  with  the  regulations,  that  would  make  a  dif- 
ference." 
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So,  perhaps  get  some  English  writers  in  there  and  fix  up  some 
of  the  legalese  that's  now  present  in  those  laws.  One  person  re- 
ferred to  a  ten-pound  regulation  that  they  were  not  about  to  have 
the  time  to  go  through.  Something  to  consider.  But  I  like  both  of 
your  suggestions  as  to  the  internal  review. 

Chairman  Bond.  Which  way  would  you  go?  If  you  had  to  pick 
one,  which  way  would  you  go?  And  if  you  could  only  apply  it  to  one 
agency,  which  agency  would  you  apply  it  to? 

Ms.  Atterbury.  Well,  you  know,  I  speak  on  my  own 

Chairman  BOND.  I  am  going  to  get  everybody's  view  on  that.  We 
will  get  to  see  who  we  get  to  pick. 

Ms.  Atterbury.  All  right.  Well,  based  on  the  results  of  the  state- 
wide group,  the  leading  entity  that  needed  assistance  was  the  IRS. 
So  I  would  say,  if  you  could  only  use  one  agency  at  this  point  in 
time,  obviously,  since  that  was  Number  1 

Chairman  BOND.  This  is  in  terms  of  the  abuse  by  examiners  or 
agents?  You  think  that  the  agents  and  the  examiners  of  the  IRS 
most  need  to  have  either  the  external  or  the  internal  review? 

Ms.  Atterbury.  Based  on  the  Advocacy  Council's  Number  1 
choice  for  remediation  was  the  IRS. 

Chairman  Bond.  Let  me  go  down  the  panel  and  see  if  there  are 
other  comments  on  that  approach.  And  Mr.  Lytle,  your  pick? 

Mr.  Lytle.  I  think  it's  a  very  good  idea.  Internal  review,  some 
type  of  arbitration  process.  I  would  agree,  from  everybody  here, 
IRS  would  be  the  top  agency  that  should  be  directed  at  initially. 
I  will  say,  and  I  know  you  have  heard  it  before,  but  in  setting  up 
this  effort  and  in  talking  to  folks  about  coming  in  and  testifying 
publicly  about  problems  they  have  with  agencies,  one  of  the  biggest 
concerns,  especially  with  addressing  specifics  about  the  IRS,  is  the 
fear  of  retaliation. 

It's  very  real.  We  have  all  heard  stories  that  are  frightening 
about  what  can  happen  because  you  speak  out  publicly.  I  think 
that  if  you  put  internal  review  in  the  process,  something  needs  to 
happen.  It  needs  to  be  structured  in  such  a  way  that  they  can  be 
responsive  on  a  timely  basis. 

An  appeal  should  be  able  to  be  made  to  an  internal  review  au- 
thority who  would  intervene  immediately  in  some  action  that  the 
IRS  is  taking  and  suspend  that  action  until  they  are  sure  it's  war- 
ranted. 

The  IRS  can  seize  assets,  can  put  a  business  out  of  business  in 
an  arbitrary  way  without  any  foundation  in  their  proceedings.  So, 
I  would  say  that  internal  review  would  be  wonderful  if  it  can  be 
responsive  on  a  very  timely  basis,  and  that's  been  a  problem  within 
all  federal  agencies.  A  review  process  can't  take  two  years  for  it  to 
be  successful. 

Chairman  BOND.  Interesting  side  note.  About  three  weeks  ago  I 
had  been  invited  to  address  a  group  of  IRS  officials  from  around 
the  nation  who  came  in  to  Washington,  and  due  to  an  oversight  my 
scheduler  left  the  appointment  off  of  my  daily  calendar,  which  di- 
rects my  activities.  I  did  not  show  up  for  the  meeting. 

The  scheduler  got  a  call  and  the  person  from  the  IRS  said,  "This 
does  not  necessarily  mean  you  are  going  to  get  audited  this  year." 
She  was  petrified.  Mr.  Martinez. 
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Mr.  Martinez.  My  particular  advice  would  be  to  go  with  the  citi- 
zen review  boards,  people  that  are  objective,  that  are  in  the  right 
mindset  and  have  a  good  attitude. 

In  the  private  sector,  I  represent  Xerox  in  four  counties  in 
Northcentral  New  Mexico.  In  our  endeavors  to  search  out  cus- 
tomers, we  have  to  search  them  out.  They  are  not  coming  to  us.  We 
are  not  judges  or  loan  officers.  We  are  still  people  having  to  prove 
our  products  are  good.  And  more  than  that,  show  extra  value. 

But  Xerox  Corporation  sends  out  surveys  constantly,  because  we 
also  have  a  total  satisfaction  guarantee,  because  you  know  that 
that  customer  has  to  be  satisfied  three,  four  years  from  now  when 
you  want  them  to  continue  buying  a  product. 

And  for  that  very  reason,  sir,  we  would  like  for  the  entities  at 
the  government  level  to  look  at  us  as  customers  and  to  make  sure 
that  we  are  going  to  be  satisfied  as  well.  And  the  accountability 
will  be  on  both  sides.  Thank  you. 

Chairman  Bond.  We  get  an  accountability  enforcement.  If  they 
don't  like  our  work,  they  don't  return  us.  It's  kind  of  hard  for  us 
to  translate  that  down  the  line. 

Mr.  Anesi.  Having  the  unfortunate  pleasure  to  having  dealt  with 
all  three  of  those  in  great  extent,  I  would  tell  you  that  I  would  sug- 
gest that  the  EPA  be  your  most  sensitive  agency.  I  have  dealt  with 
IRS.  I  think  that  there  are  procedures  in  place  to  complain  about 
them.  I  don't  think  that  the  review  of  them  is  as  strong. 

I  think  it's  also  true  in  OSHA.  I  think  there  are  procedures,  and, 
overall,  I  think  OSHA's  concern  for  safety  is  pretty  strong.  But  in 
the  EPA,  the  rules  and  the  regulations  are  so  broad,  and  the  lack 
of  common  sense  so  great,  that  I  would  suggest  to  you  that  the 
EPA  is  the  singlemost  important  agency  that  needs  that. 

In  the  second  panel,  however,  I  am  going  to  give  you  an  example 
that  I  personally  have  of  OSHA's  treatment  of  me.  And  I  also  have 
to  tell  you  that  I  am  sort  of  reluctant  to  tell  you  about  it,  because 
I  am  intimated,  as  most  manufacturers  or  people  that  deal  with 
those  agencies,  for  fear  of  retaliation,  as  Chet  said.  And  at  the 
same  time  I  laugh  a  little  bit.  And  coincidentally  I  have  got  OSHA 
coming  to  see  me  on  Wednesday. 

Chairman  Bond.  Lots  of  luck.  Ms.  Garza. 

Ms.  Garza.  Well,  I  believe  that  they  all  are  very  important  and 
I  wholeheartedly  agree  with  my  committee  members  and  their  com- 
ments. Thank  you,  Mr.  Chairman. 

Chairman  Bond.  Mayor  Davis. 

Mayor  Davis.  I,  like  the  other  gentlemen,  we  do  warranty  main- 
tenance work  for  large  manufacturers,  and  they  send  question- 
naires to  their  customers  on  a  regular  basis  to  see  if  we  are  carry- 
ing forth  their  goal  of  complete  customer  satisfaction  and  will  buy 
their  product  again. 

And  I  think  that's  really  what  Congress  is  after  too,  to  see  if  the 
law  is  being  applied  so  that  the  results  are  obtained  and  the  citi- 
zens are  able  to  live  with  it.  And  I  sure  applaud  that  idea. 

Also,  I  would  feel,  in  my  mind,  that  EPA  is,  by  far,  the  most  im- 
portant to  me  because  of  the  staggering  cost  that's  involved  with 
some  of  the  regulations  that  may  or  may  not  be  appropriate  for  the 
application. 
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Chairman  Bond.  Senator,  I  have  just  a  couple  more  questions, 
but  let  me  ask  if  you  have  some  questions  you  want  to  ask  of  this 
panel. 

Senator  DOMENICI.  Frankly,  I  think  we  have  two  more  excellent 
panels,  and  I  would  like  to  move  on.  We  will  hear  from  some  of  this 
panel  again.  And,  Mr.  Chairman,  I  want  to  just  depart  from  the  or- 
dinary and  say  to  these  panelists  who  served  in  the  varying  capac- 
ities on  the  advocacy  council,  and  I  hope  the  audience  would  join, 
I  think  we  ought  to  give  them  a  round  of  applause.  [Applause.] 

Chairman  Bond.  Well,  with  that,  I  have  just  a  couple  of  ques- 
tions. Madam  Chair,  were  you  suggesting  that  there  should  be  a 
set-aside  for  women-owned  businesses?  You  said  something,  a 
"level  playing  field,"  and  then  you  mentioned  something  about  a 
set-aside.  Are  you  advocating  a  special  set-aside? 

Ms.  Atterbury.  Chairman  Bond,  I  have  a  mixed  attitude  on 
that.  For  one,  because  I  have  been  able  to  operate  now  for  seven 
years  without  that  kind  of  assistance.  At  the  same  time,  however, 
I  am  aware  that  within  the  business  community,  as  I  am  sure  you 
are  aware,  too,  there  are  still  a  lot  of  struggles  going  on  with 
women  being  treated  equitably. 

So,  if  you  are  asking  my  personal  opinion,  I  would  say  no.  If  you 
are  asking  my  public  opinion,  I  would  say,  yes,  you  need  to  look 
at  that  and  look  at  it  sincerely.  Not  with  the  purposes,  though,  of 
denying  any  other  group,  including  men,  their  rights  to  also  partici- 
pate in  an  equitable  process. 

Now,  the  set-aside,  is  that  the  way,  the  means  of  providing  that 
level  playing  field?  I  don't  know.  I  would  hope  that  there  would  be 
a  better  way. 

Chairman  Bond.  Well,  that  brings  up  a  concern  that  was  ex- 
pressed at  the  hearing  we  had  last  week  in  Washington.  One  rep- 
resentative of  a  fairly  large  group  of  businesses  was  pointing  out 
that  his  business  was  about  65  to  70  percent  minority,  and  had 
more  than  50  percent  women,  but  since  he  was  not  a  minority 
these  people  were  losing  their  opportunities  for  jobs.  He  argued 
very  strongly  that  the  set-aside  not  only  hurt  him  and  his  minority 
employees,  but  it  cheapened  the  competitivenesses  of  those  who  got 
it  because  of  their  status. 

I  believe  I  see  in  Congress  a  move  to  say,  "Let's  provide  help  to 
those  who  have  not  had  a  full  opportunity,  but  maybe  giving  them 
a  set-aside" — and  there  are  set-asides  now — maybe  we  ought  to 
rethink  those.  I  would  welcome  comments  from  any  of  the  others 
of  you  who  would  like  to.  Mr.  Martinez. 

Mr.  Martinez.  Mr.  Chairman,  I  am  a  minority  vendor  and  have 
experienced  what  you  are  talking  about.  I  feel  that  in  that  in- 
stance— there  may  be  instances  like  that  that  I  think  he  is  right, 
too,  to  say  that  the  interest  of  his  employees  are  at  stake. 

But  it's  still  not  as  fair  as  it  should  be  in  this  land  of  America, 
you  know,  and  we  do  need,  sometimes,  that  extra — that  help,  or 
chance,  if  you  would.  So  I  would  strongly  favor  at  least  having  a 
certain  percentage  in  line  with  what  the  makeup  of  America  may 
be  or  something  else,  whatever  you  think,  so  I  would  speak  in  favor 
of  that. 

Chairman  Bond.  Are  there  any  other  steps  that  you  can  think 
of,  either  in  addition  to  or  instead  of  a  set-aside?  What  could  we 
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do  to  make  sure  that  minority-owned  businesses  had  a  fair  chance? 
Is  there  anjrthing  else  that  we  need  to  do? 

Mr.  Martinez.  Well,  in  my  situation,  competitive  bidding  is  good 
in  the  sense  that  we  get  a  chance,  although  that's  changing,  also, 
with  other  types  of  procurement  in  the  way  they  are  being  handled 
nowadays  so  I  would  just  ask  that  we  get  a  chance,  no  matter 
what,  whether  set-aside  or  not,  but  I  am  all  for  that. 

Chairman  BOND.  Any  other  comments? 

Mr.  Anesi.  Mr.  Chairman,  I  employ  probably  70  percent  Native 
Americans  right  on  the  assembly.  On  the  assembly  floor  we  prob- 
ably have  20  percent  of  our  employees  are  female,  and  I  am  like 
that  other  businessman  you  spoke  of.  A  lot  of  times  those  set-aside 
programs  preclude  us  from  winning  government  bids  that  endanger 
our  competitiveness. 

I  think  that  some  consideration  ought  to  be  given  to  the  number 
of  employees,  minority  employees,  if  you  are  going  to  do  that.  And 
candidly,  I  get  a  little  tired  of  micro  management  on  the  govern- 
ment level.  We  lost  a  bid.  The  City  of  Boston  was  funded  by 
UMTA.  Because  we  had  over  50  employees,  we  did  not  have  an 
inplant  day  care  for  those  employees.  And  they  are  going  to  go 
right  down  to  manage  what  I  have  every  day,  and  I  just  think  it 
really  takes  our  competitive  effort  out  of  it,  so  I  think  we  are  study- 
ing. 

Chairman  BOND.  Well,  UMTA  has  done  such  a  wonderful  job  of 
managing  its  affairs,  no  wonder  they  want  to  manage  yours.  Ms. 
Garza  or  Mayor  Davis?  Any  comments  on  that? 

Senator  Domenici.  Mr.  Chairman,  I  would  say  within  your  juris- 
diction that  there  are  a  number  of  programs  for  women  in  busi- 
ness. There  is  one  particular  one  that's  not  necessarily  a  set-aside, 
but  it  is  to  give  special  expert  assistance  to  minority  and  women 
businesses. 

And  we  just  made  sure  that  it  remains  funded  adequately,  in 
spite  of  the  President  wanting  to  cut  it  last  year.  We  find  in  New 
Mexico  there  are  a  couple  of  nonprofit  organizations  that  get  some 
money  from  that  and  they  invite  in  women  who  are  starting  busi- 
nesses, who  are  trying  to  get  loans,  and,  frankly,  for  many  of  them 
it  is  a  very,  very,  difficult  and  tedious  experience. 

And  if  we  can  get  help  in  some  way  to  give  them  more  con- 
fidence, some  direct  attention,  why  that  certainly  is  giving  an  op- 
portunity where  it  might  not  exist.  That  won't  substitute,  but  it's 
something  we  ought  to  really  do. 

Chairman  Bond.  The  affirmative  outreach  to  assist  women  busi- 
ness owners  and  minority  business  owners.  I  would  agree  with  you 
that  is  important.  Mr.  Martinez. 

Mr.  Martinez.  May  I?  One  more  comment.  The  Federal  Govern- 
ment and  the  state  and  local  governments  spend  literally  billions 
of  dollars  and  a  lot  of  that  is  wasteful.  I  have  got  a  program  in  this 
state  and  interstate  called  the  development  center  network  which 
is  funded  by  only  about  one  and  one-half  million  dollars.  And  that 
goes  a  very  long  ways. 

And  I  think  there  are  many  communities,  maybe  17  communities 
statewide.  Something  like  that  is  very  helpful  for  the  small  busi- 
nesses in  those  locations. 
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Chairman  Bond.  I  thank  you.  I  appreciate  your  comments  on 
that.  Senator  Domenici,  unfortunately,  we  have  to  get  on  to  an- 
other panel  because  they  have  many  things  to  tell  us. 

Again,  my  sincere  appreciation  to  each  one  of  you  for  what  you 
presented  here  today,  and  I  look  forward  to  following  up,  because 
we  have  got  a  lot  more  questions  we  could  ask,  but  we  need  to  get 
on  with  it,  so  thank  you. 

And  Mr.  Anesi,  if  you  would  bring  up  your  panel? 

[Recess.] 

Chairman  BOND.  Mr.  Anesi,  the  suggestion  has  been  made  that 
we  will  just  turn  this  over  to  your  very  capable  hands  and  allow 
you  to  kick  it  off  and  then  introduce,  as  you  call  on  the  members 
of  your  panel,  their  areas  of  expertise,  and  we'd  invite  you  to  begin. 

Mr.  Anesi.  Thank  you,  Mr.  Chairman. 

Chairman  Bond.  When  you  are  speaking,  if  you  would  pull  these 
closer  to  you  to  make  sure  that  everyone  in  the  back  of  the  room 
can  hear  and  so  that  we  can  hear  as  well. 

Mr.  Anesi.  Thank  you,  Mr.  Chairman.  I  had  the  pleasure  of  serv- 
ing on  this  panel  that  is  going  to  talk.  Again,  I  am  Greg  Anesi, 
president  of  Independent  Mobility  Systems. 

I  have  a  panel  of  six  members  here  who  are  going  to  speak  to 
the  specific  government  regulations  and  three  key  agencies:  The 
Environmental  Protection  Agency,  the  Occupational  Safety  and 
Health  Administration,  and  the  Bureau  of  Land  Management. 

They  are  all  small  business  people.  They  come  from  all  corners 
of  New  Mexico.  They  have  very  different  specific  problems  with 
overregulations  and  micro  management,  but  I  think  you  will  hear, 
as  they  illustrate  these,  that  they  are  very  common  problems. 

And  then  I  think  we  are  going  to  hear  some  very  common-sense 
solutions  to  these  problems.  And  once  they  are  finished,  Mr.  Chair- 
man, I'll  quickly  try  and  summarize.  But  with  that,  I  would  like 
each  panel  member  to  introduce  themselves  and  his  particular 
story. 

Senator  Domenici.  Introduce  yourself  and  then  proceed.  And 
each  one  proceed,  then. 

Mr.  Anesi.  Okay.  I  got  you. 

STATEMENT  OF  JERRY  CALVANI,  OWNER,  CALVANI  FARMS, 
CARLSBAD,  NEW  MEXICO 

Mr.  Calvani.  Thank  you,  Mr.  Chairman. 

I  am  Jerry  Calvani.  I  am  a  cotton,  alfalfa  and  pecan  producer  in 
Carlsbad,  New  Mexico.  I  am  a  third-generation  farmer  and  I  have 
been  in  that  area  for  a  long  time,  you  might  expect. 

Mr.  Chairman,  the  real  asset  of  my  business  is  probably  my 
farm,  but  on  a  balance  sheet,  but  if  I  look  at  my  farm,  the  real  as- 
sets are  the  employees  that  are  there.  We  have  had  a  lot  of  people 
working  on  our  farms.  One  employee  has  been  there  24  years,  and 
two  people  are  second-generation  workers.  Needless  to  say,  they 
are  like  family  to  us. 

Today  I  am  here  to  share  my  concerns  regarding  increasing  regu- 
latory burdens  farmers  are  facing  with  the  Environmental  Protec- 
tion Agency's  implementation  of  the  Worker  Protection  Standards 
Act. 
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All  agricultural  producers  share  the  goal  of  providing  a  safe 
workplace  for  workers  and  we  are  working  toward  reasonable  and 
practical  rules  that  provide  protection  of  workers  without  imposing 
burdensome,  expensive  and  confusing  requirements  on  farm  opera- 
tors. 

Mr.  Chairman,  I  have  submitted  written  remarks  for  the  record, 
and  I'd  like  to  use  the  rest  of  my  time  to  just  give  you  a  slight  illus- 
tration of  what  I  think  is  sort  of  a  ridiculous  rule. 

Chairman  Bond.  Mr.  Calvani,  all  of  the  witness  statements  sub- 
mitted will  be  made,  in  full,  part  of  the  record  and  we  would  invite 
all  of  you  to  make  such  comments  directed  to  any  particular  areas 
you  want  to,  knowing  that  the  entire  statements  will  be  part  of  the 
record. 

Mr.  Calvani.  Thank  you.  Just  for  the  sake  of  making  up  a  story, 
why  don't  we  assume  that  there  is  a  farmer  who  lives  just  outside 
the  Washington  area  that  has  a  sod  farm.  One  morning  he  gets  up 
and  he  finds  out  he  has  insects  in  his  sod  farm  and  he  has  a  herbi- 
cide-pesticide applied  to  the  sod  by  an  applicator,  and  it's  done  in 
a  good  manner.  And  he  hires  a  new  worker  that  day. 

So,  before  the  worker  can  come  on  the  workplace,  he  has  to  at- 
tend some  training.  And  we  agree  that  all  workers  should  be  pro- 
vided with  adequate  training.  And  these  are  environmental  protec- 
tion standards  along  with  the  training. 

Let's  assume  that  the  chemical  that  was  applied  to  this  sod  farm 
was  the  chemical  that  we  are  going  to  call  "7,"  which  is,  in  fact, 
a  chemical  which  you  may  be 

Chairman  Bond.  I  use  it. 

Mr.  Calvani  [continuing].  Well  aware  of.  As  this  new  worker 
comes  in  there,  for  24  hours  after  this  "7"  is  applied  he  must  be 
protected.  If  you  don't  mind,  I  have  a  demonstration. 

He  has  to  wear  this  yellow  uniform  that  has  to  be  worn,  no  mat- 
ter how  hot  it  is,  the  whole  time  he  is  there.  Rubber  boots,  glasses, 
a  respirator  that  is  very  hard  to  breathe  out  of,  and  rubber  gloves. 
That's  just  if  he  is  going  to  walk  across  the  sod  farm  just  to  change 
some  irrigation.  No  matter  how  long  he  has  to  be  out  there,  he  has 
to  have  all  of  this  on.  I'd  put  all  of  this  on,  but  it's  ridiculous  look- 
ing. I  hope  you  think  that  the  ruling  is  ridiculous  as  all  of  this  is. 

What  I  would  like  to  say  is,  is  that  after  this  farmer  and  his 
worker  complete  their  small  job  on  the  farm,  they  decide  to  go  play 
a  round  of  golf.  They  arrive  at  the  golf  course  just  as  an  applicator 
is  leaving  the  golf  course  applying  the  same  insecticide,  "7." 

They  take  off  all  this  garb  and  put  on  shorts  and  spike  shoes.  Ac- 
cording to  the  rules,  just  as  soon  as  the  insecticide  is  dry  they  can 
walk  on  this  golf  course. 

After  they  leave  the  golf  course,  they  go  by  the  school  and  pick 
up  a  couple  of  school  kids.  One  of  them  said,  "Daddy,  they  sprayed 
the  schoolyard  this  afternoon."  Same  insecticide,  "7,"  but  school 
kids  can  walk  on  this  schoolyard  just  as  soon  as  it's  dry. 

Now,  here  comes  the  real  kicker.  He  goes  home  that  night  and 
his  wife  prepared  some  vegetables,  some  carrots,  some  corn,  some 
cauliflower.  And  she  said,  "Oh,  yeah."  She  said,  "I  found  some  in- 
sects in  the  garden  today."  And  she  said,  "I  went  down  to  Wal-Mart 
and  purchased  me  some  insecticide.  Liquid  7." 

I  got  this  at  Wal-Mart  last  night. 
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She  said,  "I  sprayed  this  on  the  vegetables  today."  The  waiting 
period?  Zero.  You  can  eat  them  that  night.  I  take  it  that  you  can 
wear  all  this  to  pick  it,  but  as  soon  as  you  get  it  picked,  you  can 
eat  the  stuff. 

Senator  DOMENICI.  Crazy.  Just  too  bad  the  televisions  just  left. 

Mr.  Calvani.  For  those  people  who  say,  "Oh,  yeah,  but  you  farm- 
ers, you  all  put  on  all  that  big  heavy  stuff  and  you  are  probably 
putting  on  a  lot  of  insecticides  and,  you  know,  other  people  are 
not,"  I'd  like  to  point  out  that  the  label  for  the  sod  farm  of  active 
ingredients,  the  maximum  level,  was  19.77  ounces  per  acre  of  ac- 
tive ingredients. 

When  you  convert  this  to  the  directions  that  it  says  that  you  can 
mix  it,  it  comes  up  to  63.23  ounces  of  active  ingredients. 

Now,  Mr.  Chairman,  I  am  not  saying — and  this  demonstration  is 
certainly  not  to  point  out  that  "7"  is  a  bad  product.  It's  a  very  good 
product,  it's  a  very  safe  product.  And  I  don't  mean  to  pinpoint  that 
that's  a  bad  insecticide. 

What  I  am  here  to  pinpoint  is  that  something  is  wrong  with  the 
rules  when  we  have  to  jump  through  hoops  as  farmers  but  other 
agencies  can  do  things  that  we  can't  do.  We  think  the  whole  thing 
needs  to  be  rewritten.  Thank  you. 

Chairman  Bond.  Thanks  for  a  very  graphic  demonstration. 

[The  prepared  statement  and  attachment  of  Mr.  Calvani  follows:] 
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Statement  of  Jerry  Calvani 

before 

Senator  Pete  V  Domenici 

Hearing  on  Federal  Regulatory  Burden  to  Small  Businesses 

February  20,  1995 


My  name  is  Jerry  Calvani  and  I  am  a  cotton,  pecan  and  alfalfa  hay  producer  from  Carlsbad,  New 
Mexico.  Today  I  am  speaking  on  behalf  of  New  Mexico  farmers  as  well  as  farmers  across  the 
country.  I  represent  the  National  Cotton  Council  of  America,  which  is  the  central  voice  of  the  U. 
S.  cotton  industry.  The  Council  represents  producers,  ginners,  wearhousemen,  merchants, 
crushers,  cooperatives,  and  textile  mills.  We  appreciate  the  opportunity  to  share  our  concerns 
regarding  the  increasing  regulatory  burden  farmers  are  facing  and  the  example  we  cite  is  the 
Environmental  Protection  Agency's  implementation  of  the  Worker  Protection  Standard  (WPS). 

Producers  share  the  goal  of  farm  worker  protection  and  but  we  are  working  toward  reasonable 
and  practical  implementation  of  the  WPS    The  National  Cotton  Council  has  been  involved  with 
EPA  since  1986,  when  the  initial  committee  to  develop  revised  worker  protection  standards  was 
formed.  Our  goal  was  to  ensure  that  changes  would  enhance  existing  protection  practices  without 
imposing  burdensome,  expensive,  and  conilising  requirements  on  farm  operators.   In  fact,  when 
draft  rules  were  published  in  1988,  we  supported  their  adoption.  However,  the  final  Worker 
Protection  Standard  regulation,  published  four  years  later  in  1992,  bore  no  resemblance  to  the 
version  we  agreed  on  and  imposed  a  complex  and  impractical  regulatory  burden  that  could 
ultimately  reduce  our  ability  to  assure  worker  safety. 

Recognizing  the  impracticality  of  the  regulations  implementing  WPS  and  the  timeline  EPA  created 
for  enforcement,  Congress  passed  legislation  in  April  1994  which  delayed  some  of  the  more 
complicated  and  conflising  WPS  regulations  from  April  15,  1994  until  January  of  1995.  Though 
we  have  made  progress  in  convincing  EPA  to  modify  minor  provisions  of  the  regulations  during 
that  time,  there  is  a  long  way  to  go  toward  achieving  the  simplicity  and  practicality  farmers  need 
to  contribute  to  maximum  worker  safety. 

Today,  I  want  to  share  a  few  examples  of  some  of  the  more  burdensome  requirements  in  the 
regulations,  explain  why  we  think  these  could  actually  contribute  to  worker  risk  rather  than 
reduce  it,  and  offer  alternatives  so  the  standards  can  be  more  responsibly  implemented  My 
testimony  today  is  consistent  with  that  presented  last  week  in  cooperation  with  the  National 
Wheat  Growers  and  other  groups  before  the  Senate  Committee  on  Agriculture,  Nutrition  and 
Forestry  on  Regulation  in  Agriculture 

The  agricultural  community  has  expressed  concerns  that  the  WPS  restrictions  on  irrigation  work 
during  the  Restricted  Entry  Interval  (REI)  are  unduly  burdensome  on  the  employee  and  employer. 
EPA's  proposed  revision  of  irrigation  activities,  which  is  presently  out  for  public  comment,  lists 
ten  conditions  that  the  employer  must  meet  in  order  to  comply  with  the  proposed  rule  on 
irrigation.  These  conditions  are  on  the  chart  accompanying  my  written  testimony.  These 
conditions  make  the  irrigation  exception  to  the  WPS  unattainable  and  could  promote  disregard  for 
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the  requirements  listed    Consequently,  compliance  and  enforcement  could  be  burdensome, 
complicated,  and  costly. 

There  are  no  provisions  in  the  1992  rules  for  low  or  short  term  contact  activities.   The  EPA's 
proposal  to  permit  these  activities,  which  is  currently  out  for  comment,  includes  a  list  of  seven 
conditions  employers  must  meet  in  order  to  comply.  There  is  no  guidance  yet  to  determine 
priority  ranking  of  the  seven  conditions  or  how  compliance  will  be  determined 

The  Pesticides  Compliance  Dates  Extension  Act,  passed  last  April,  specifies  that  irrigation 
workers  wear  coveralls,  chemical  resistant  gloves  and  chemical  resistant  footwear  when  the 
worker's  only  possible  contact  with  treated  surfaces  are  to  the  feet,  lower  legs,  hands  and  arms    It 
does  not  impose  an  arbitrary  time  restraint  limiting  the  worker's  ability  to  perform  his  work. 
These  rules  are  straightforward,  simple  and  understandable  and  have  proven  to  provide  adequate 
protection  for  the  worker 

Farm  operators  are  particularly  concerned  about  Personal  Protective  Equipment  (PPE)    At  issue 
are  the  wide  range  of  protective  equipment  specified  on  the  product  label  for  early  entry  workers. 
For  example,  generic  "rubber  gloves"  are  not  sufficient  because  the  label  specifies  the  type  of 
rubber    The  same  applies  to  face  mask  components,  type  of  clothing  and  footwear  The  list  of 
requirements  in  my  written  testimony  demonstrates  the  complexity  of  the  PPE  requirements  and 
our  concern  that  they  are  infeasible.  Producers  are  alarmed  that  heat  related  health  problems  will 
result  fi^om  use  of  such  clothing  in  summertime.  EPA's  recent  publication  of  a  50  page  heat  stress 
guide  indicates  the  agency  shares  our  concern. 

The  scope  of  farm  employer  liability  is  one  of  our  industry's  greatest  concerns.  Through  our 
membership  in  The  Coalition  For  Sensible  Farm  Worker  Protection,  we  have  requested  that  EPA 
give  particular  attention  to  this  issue      Producers  who  do  everything  they  possibly  can  to  comply 
with  final  WPS  regulation  should  not  be  exposed  to  unwarranted  liability  and  legal  actions. 
Current  communications  ft'om  EPA  indicate  that  under  almost  all  circumstances  the  producer  will 
be  held  liable  if  the  worker  fails  to  comply  with  WPS  requirements  even  if  he  has  been  fijlly 
educated  and  supplied  with  all  necessary  PPE.  We  strongly  believe  that  this  is  an  unfair  and  overly 
broad  application  of  the  WPS  and  should  be  modified. 

These  are  only  some  of  the  more  dramatic  examples  of  producer  difficulty  with  implementation  of 
current  EPA  Worker  Protection  Standard  There  are  a  number  of  other  issues  even  more  complex 
than  the  ones  discussed  here  today    While  EPA  contends  that  they  have  made  great  strides  in 
working  with  a  coalition  of  agricultural  organizations  to  develop  interpretive  guidance  for  the 
regulations,  we  have  just  learned  that  EPA  plans  to  issue  another  set  of  these  guidehnes  in  early 
March— three  months  after  producers  are  supposed  to  be  complying  with  the  regulations. 

We  are  concerned  about  safety  of  our  employees,  and  we  appreciate  the  efforts  of  EPA  to  listen 
to  our  concerns  and  help  us  develop  practical  solutions  EPA  has  promised  to  issue  their  decisions 
on  the  5  proposed  rule  revisions  by  April.  However,  as  we  approach  spring  planting,  it  is 
becoming  obvious  that  compliance  and  enforcement  of  the  proposed  standard  will  be  virtually 
impossible,  unnecessarily  costly  and  will  expose  farmers  to  excessive  liability. 
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Table  1   Worker  Prolcclion  Issues.  IVescnl  Rcpulalionsand  Proposed  Modifications. 

ISSI'E 

PRESENT  REGl  LATION 

PROPOSFD  KPA  MOniFK  ATION 

\cw  worker 

r.mplovers  have  1 5  davs  to  get  new  worker 

Three  optioas  propnseJ 

iraming 

trained 

1  Ehminate  enlircK 

2  Shorten  to  I  to  5  days 

3  Have  weekly  training 

Retraining 

Lvcr>  ?  >cars 

EPA  Options 

1  Relaimng  5  year  retraining 
2.  Require  every  3  years 
3  Annual  retraining 

Crop  Consultants 

Handlers-  subject  to  PPK  and  recntrv  rules 

EPA  proposes  to  exempt  crop  advisors  until  1  1  1996  to  allow  time  for  crop  advisors  who  arc  not  liccn^ 

for  handlers-  but  no  lime  limit  m  field  under 

or  certified  to  get  this  done 

RKI 

EPA  proposes  (o  exempt  licensed  or  certified  crop  adviaon  (and  their  employees).  Included  are 
govt  agency,  company  reps.  &  univ  researchers. 

Irrigation  workers 

WPS  RULE:  One  hour  time  imit  with 

EPA  proposed  National  Irrigation  Exception: 

label  PPE 

Worker  may  enter  il 

I  only  contact  with  treated  surfaces  is  lower  legs,  feet,  hands  and  forearms. 

FOCt'S  ON  IRRIGATION: 

2  tasks  can  not  be  delayed. 

1 ),  w;o  cnXT\'  to  treated  area  (field  edge. 

3.  product  is  not  double  notification. 

plant  free  alle>'s.  etc  )  no  PPK  &  no  time 
hmil 

4  Optional  PPE:  coveralls,  rubber  boots  and  gloves  or  PPK  lor  carlv  cnlr\  is  provided, 

5  no  hand  labor. 

2)  With  entr^  "to  treated  area" 

6  time  docs  not  exceed  8  hr^  per  24  hr  penod 

a  Handier  situations 

7  WPS  regs  are  followed 

b  No  conlact  situations 

8  Workers  notified  of  imgalion        exception 

c  ShoTi  term  with  contaci  no  enltT,  for 

9.  Reporting  of  incidents  is  to  be  required. 

4hre;PPK.  Ihr  time  limit 

10.  Exception  for  2  ycar^  then  review 

d  Emergencies 

e.  EPA  exceptions  to  time  limit 

LEGISLATION:  Early  entry  PPE  or 

coveralls  and  rubber  boots  if  only  possible 

contact  only  lo  feci,  lower  legs,  hands. 

arms  No  time  lunils 

Low  contact 

There  is  no  allowance  for  low  contact 

Tasks  with  minimal  body  exposure  due: 

guidelines 

exposure  in  the  WPS 

1  Stage  ofgrovMh  (seedlings),  nature  of  crop  (small  plants),  or  task  does  not  cause  contacKlong  handle 
hoe)  or  operator  on  equipment,  or  way  treatment  applied  (soil  inc  )  or, 

2  Very  short  term  task  a  few  minutes  in  duration  and  occur  at  widely  separated  mtcrvals 
EPA's  PROPOSED  TERMS 

1 ,  Not  double  notification  product 

2  no  hand  labor 

3,  time  limit  ■  3  hrs  in  24  hr  period 

4  PPK.  label  or  coveralls,  chem  res  gloves  and  footwear  and  socks 

5  Workers  notified  yerbally 

6  Task  cannot  be  delayed  after  REI 
7.  WPS  early  entry  rcgs  met 

Low  tOXICltN' 

12  RF.I 

FPA  will  propose  4  hour  REI  Have  published  proposal  for  comment  Companies  will  change  labels 

Pesticides 
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STATEMENT  OF  HAROLD  HOBSON,  OWNER,  HOBSON'S 
GARDENS,  ROSWELL,  NEW  MEXICO 

Mr.  HOBSON.  Mr.  Chairman,  I  am  Harold  Hobson.  Senator  Do- 
menici.  I  am  from  the  Roswell,  New  Mexico,  area.  We  live  200 
miles  south  of  here.  I  am  also  in  the  farming  business.  Our  family 
has  been  in  the  farming  business  in  the  Pecos  Valley  area  since 
1908.  I  also  represent  the  Pecos  Valley  vegetable  growers  in  our 
area  which  comprises  the  possibility  of  having  at  least  170  to  230 
different  farmers  involved  if  they  so  choose  to  raise  vegetables  in 
our  area. 

We  would  like  to  point  out,  too,  that  we  not  only  look  at  these 
as  farmers,  but  these  are  also  small  companies.  I  think  that  is  one 
thing  we  need  to  look  at  is  look  at  our  farmers  in  this  country  as 
not  just  farmers,  but  we  are  small  companies.  And  we  are  very  via- 
ble business  people.  The  days  of  the  person  standing  there  with  a 
pitchfork  and  the  coveralls  are  long  gone. 

I  am  also  secretary-treasurer  of  the  New  Mexico  Chile  Commis- 
sion in  this  state  and  also  very  concerned  about  what  Mr.  Calvani 
just  spoke  about,  the  Worker  Protection  Standards  Act. 

Reverting  back  to  our  family,  since  1939,  in  our  farming  business 
we  have  had  no  report  of  one  employee  having  illness,  injury  or 
death  due  to  pesticide  misuse.  And  as  we  study  the  State  of  New 
Mexico,  we  fmd  this  to  hold  true  throughout  the  State. 

We  have  no  major  problem  in  our  state  with  pesticide  misuse. 
Then  why  have  a  Federal  Worker  Protection  Standard  Act?  When 
we  hire  employees,  we  spend  50  percent  of  our  time  in  paperwork 
satisfying  Immigration  and  Naturalization,  Federal  Labor  Depart- 
ment, OSHA,  New  Mexico  Department  of  Labor,  numerous  other 
state  and  federal  agencies.  Plus  we  don't  have  the  resources  to  do 
a  complete  background  check  on  this  one  particular  employee. 

Again,  I  would  like  to  present  an  example,  not  quite  as  vivid  as 
my  cohort  Jerry  did  here,  but,  nevertheless,  a  vivid  example  of 
what  it  takes  when  you  hire  an  employee  to  go  to  work  on  your 
farm. 

Let's  say  this  employee  lives  in  the  city.  He  goes  to  his  local 
lawn-and-garden  store  and  purchases  a  product  called  "A-G  500." 

In  the  back  of  my  presentation  is  the  label  of  diazinon  A-G  500. 
In  it  you  will  fmd  that  it  has  provisions  for  agricultural  use  and 
provisions  for  nonagricultural  use.  You  will  also  find  an  example  of 
a  product  called  AAtrex.  It  also  has  provisions  for  agricultural  use 
and  nonagricultural  use.  If  you  have  the  time,  please  read  the  dif- 
ferences between  the  agricultural  use  and  the  nonagricultural  use. 

Again,  we  are  not  just  pointing  out  specific  products,  making 
light  of  them.  We  could  find  plenty  of  examples  of  different  prod- 
ucts that  fall  under  agriculture  and  nonagriculture  use. 

Anyway,  this  person  goes  and  purchases  the  A-G  500  diazinon. 
And  all  of  a  sudden,  wait  a  minute.  We  come  back  to  Worker  Pro- 
tection Act.  It's  for  farmers,  foresters,  nurserymen  and  people  that 
own  and  operate  greenhouses.  That's  what  the  Worker  Protection 
Act  covers  at  this  present  time. 

Those  people,  if  they  purchase  A-G  500  and  ask  for  their  employ- 
ees to  apply  it,  first  of  all  they  have  to  be  certified  to  buy  it,  they 
have  to  sign  for  it,  they  have  to  dispose  of  the  containers  properly, 
they  have  to  put  up  bulletin  boards  as  to  where  you  apply  it,  train 
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yourselves,  train  their  employees,  provide  protective  clothing  and 
field  posting  for  this  product. 

While  this  same  employee  of  the  city,  who  falls  under  the  non- 
agricultural  requirements  on  this  particular  example,  only  has  to 
wait  for  the  spray  to  dry  to  allow  children  or  pets  into  the  treated 
area. 

So  let's  say  this  employee  comes  to  work  for  me  at  one  of  our 
businesses  called  Hobson  Gardens.  How  do  we  know  that  he  hasn't 
already  been  exposed  to  A-G  500,  this  diazinon,  this  insect  spray, 
from  their  use  of  it  on  their  property  in  town? 

Even  if  we  give  them  the  training,  certification,  protective  cloth- 
ing, make  sure  they  apply  it  properly,  they  can  still  get  sick  and 
claim  it  was  from  A-G  500  they  put  out  for  us. 

Our  major  problem  is  not  keeping  ourselves  and  our  employees 
safe,  we  do  that.  Our  major  problem  with  this  Act  is  liability.  We 
want  to  know  if  somebody  can  track  the  figures,  and  I  made  the 
statement  that  there  hasn't  been  any  cases  of  illness,  injury  or 
death  in  the  state  of  New  Mexico,  but  I  am  not  100  percent  sure 
of  that,  but  I  am  almost  100  percent  sure  of  that. 

But  if  somebody  had  the  time  to  track  those  figures,  we  want  to 
know  those  figures  and  we  want  to  know  how  many  liability  cases 
are  going  to  be  reported  after  this  Act  is  fully  implemented.  That's 
our  major  concern,  Mr.  Chairman,  with  the  Worker  Protection 
Standard  Act. 

And  also  getting  back  to  what  was  mentioned  about  duplicity 
amongst  different  agencies,  apparently  OSHA  already  has  some 
regulations  within  its  structure  that  takes  care  of  most  of  what  the 
Worker  Protection  Standards  Act  takes  care  of  already. 

And  it's  kind  of  an  asinine  solution  to  this  particular  agency.  One 
of  my  recommendations  is  that  we  certify  and  train  every  person 
in  the  United  States  who  buys  the  pesticide.  If  we  are  made  to 
train  and  certify  and  supervise,  then  the  rest  of  the  country  should 
be  trained,  certified  and  supervised. 

We,  the  employer,  are  tired  of  being  treated  like  criminals.  One 
little  footnote.  Whose  agenda  are  we  following?  Environmentalism 
or  common  sense?  Thank  you. 

Chairman  BOND.  Thank  you,  Mr.  Hobson. 

[Attachments  to  the  statement  of  Mr.  Hobson  follow:] 
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RESTRICTED  USE  PESTICIDE 

DUE  TO  AVIAN  AND  AQUATIC  TOXICITY 

FOR  REIWL  SALE  TO  AUD  USE  BY  CERTIFIED  APPLICATORS  OR  PERSOMS  UNDEfl  THEIR  DIRECT 
SUPEFMSlON,  AND  OIjlY  FOR  THOSE  USES  CCVERED  BY  THE  CERTIFIED  APPLICATORS  CERTIFICATION 


diazinonAGSOO 

2V2  Gallons 

U.  S.  Standard  Measure 

INSECTICIDE 

For  control  o(  cenajn  insects  on  Iruits.  nuts, 

egelables.  field  crops,  lawns,  and  ornamentals 

This  product 

must  not  be  used  on  goll  courses  and  sod  farms. 

Active  Ingredient;  0.0-Dielhyl  0-{2-i»opropyl-6-mettiyl- 

4-pyrimidinyl)  phosphorothioate 4a.0% 


Inert  Ingredients*: 


52.0% 


Total:  ■  ICXUWti 

*  Contains  xylene  range  aromatic  solvent 

D-z-n  diazinon  AG500  contains  4  lbs  diazinon  per  gal. 


EPA  Reg.  No  100-461 


EPA  Est.  100^11 


KEEP  OUT  OF  REACH  OF 
CHILDREN. 

CAUTION 

See  additional  precautionary  statements  and  directions 
for  use  inside  booklet.  CGA1L126G034 


DIRECTIONS  FOR  USE  AND  CONDITIONS  OF  SALE  AND  WARRANTY 

IMPORTANT:  Read  the  entire  Directions  for  Use  and  the  Condltloni  of  Sale  and  Warranty  before  using  this  product.  If 
terms  are  not  acceptatjie,  return  the  unopened  product  container  at  once. 


Conditions  ot  Sale  and  Warranty 


The  Directions  (or  Use  of  this  product  reflect  the  opinion  of  experts  based  on  field  use  and  tests.  The  directions  are  believed 
to  be  reliable  and  should  be  followed  carefully.  However,  it  is  impossible  to  eliminate  all  risks  inherently  associated  with  use 
ol  this  product  Crop  in|ury,  ineMecliveness.  or  other  unintended  consequences  may  result  because  of  such  factors  as 
weather  conditions,  presence  ot  other  materials,  or  the  manner  of  use  or  application  all  of  which  are  beyond  the  control  o> 
Ciba-Geigy  or  the  Seller  All  such  risks  shall  be  assumed  by  the  Buyer 

Ciba-Geigy  warrants  that  this  product  conlorms  to  the  chemical  description  on  the  label  and  is  reasonably  fit  for  the  pur- 
poses referred  to  m  the  Directions  (or  Use  subject  to  the  inherent  risks  referred  to  above.  Ciba-Geigy  makes  HO 

Other  express  or  implied  warranty  of  Fitness  or  Merchantability  or  any  other  express  or 
implied  warranty.  In  no  case  shall  Ciba-Geigy  or  the  Seller  be  liable  for  consequential, 
special,  or  indirect  damages  resulting  from  the  use  or  handling  of  this  product.  Ciba-Geigy 

and  the  Seller  offer  this  product,  and  the  Buyer  and  user  accept  It,  subject  tothe  foregoing  Conditions  of  Salt  and  Warranty, 
which  may  be  varied  only  by  agreement  in  writing  signed  by  a  duly  authorized  representative  of  Ciba-Geigy. 


General  Information 


D'Z-n  diazinon  AG 500  is  an  emulsiliable  solution  which,  when  diluted  with  water  according  to  the  directions,  is  intended  for 
the  control  of  insect  pests  of  agricultural  crops  and  other  plants.  Do  not  use  on  food  crops  grown  in  greenhouses.  Do  not 
use  in  barns  or  dwellings.  Do  not  use  on  livestock. 
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D«z«n®  diazinon  AG500 

In  the  directions  tor  use  which  (oilow,  best  control  is  obtained  when  application  is  made  at  first  sign  of  pests.  Application 
should  be  repealed  only  as  directed  to  maintain  control. 

DIRECTIONS  FOR  USE 

It  IS  a  violation  of  Federal  law  to  use  this  product  in  a  manner  inconsistent  with  its  labeling. 

To  avoid  spray  drift,  do  not  apply  under  windy  conditions.  Avoid  spray  overlap,  since  crop  or  plant  injury  may  result 

Do  not  apply  this  product  m  a  way  that  will  contact  workers  or  other  persons,  either  directly  or  through  drift  Only  protected 
handlers  may  be  in  the  area  during  application  For  any  requirements  specific  to  your  State  or  Tribe,  consult  the  agency 
responsible  for  pesticide  regulation. 


AGRICULTURAL  USE  REQUIREMENTS 

Use  this  product  only  m  accordance  with  its  labeling  and  with  the  Worker  Protection  Standard,  40  CFR  part  170  This 
Standard  contains  requirements  for  the  protection  of  agricultural  workers  on  farms,  forests,  nurseries,  and  greenhouses, 
and  handlers  of  agricultural  pesticides  It  contains  requirements  lor  training,  decontamination,  notification,  and  emer- 
gency assistance  It  also  contains  specific  instructions  and  exceptions  pertaining  to  the  statements  on  this  label  about 
personal  protective  equipment  (PRE),  and  restricted-entry  interval.  The  requirements  in  this  box  only  apply  to  uses  of 
this  product  that  are  covered  by  the  Worker  Protection  Standard. 

Do  not  enter  or  allow  worker  entry  Into  treated  areas  during  the  restricted  entry  Interval.  Exception:  II  the  product 
IS  soil-in)ecied  or  soil-incorporaled,  the  Worker  Protection  Standard,  under  certain  circumstances,  allows  workers  to 
enter  the  treated  area  if  there  will  be  no  contact  with  anything  that  has  been  treated. 

PPE  required  for  early  entry  into  treated  areas  that  is  permitted  under  the  Worker  Protection  Standard  and  that  involves 
contact  with  anything  that  has  been  treated,  such  as  plants,  soil,  or  water,  is:  coveralls,  chemical  resistant  gloves  such 
as  barrier  laminate,  butyl  rubber  i  14  mils,  nitrile  rubber  i  14  mils,  and  Viton  i  14  mils,  and  shoes  plus  socks. 


NON-AGRICULTURAL  USE  REQUIREMENTS 

The  requirements  in  this  box  apply  to  uses  of  this  product  that  are  NOT  within  the  scope  of  the  Worker  Protection 
Standard  for  agricultural  pesticides  (40  CFR  Part  170)  The  WPS  applies  when  this  product  is  used  to  produce  agri- 
cultural plants  on  larms.  forests,  nurseries,  or  greenhouses. 

Do  not  permit  children  or  pets  to  go  onto  treated  areas  until  sprays  have  dried. 


FAILURE  TO  FOLLOW  THE  DIRECTIONS  FOR  USE  AND  PRECAUTIONS  ON  THIS  LABEL  MAY  RESULT  IN  POOR 
INSECT  CONTROL,  CROP  INJURY,  OR  ILLEGAL  RESIDUES. 

Work  Safety  Rules 

REPEATED  EXPOSURES  TO  CHOLINESTERASE  INHIBITORS  SUCH  AS  ARE  CONTAINED  IN  THIS  PRODUCT  MAY, 

WITHOUT  WARNING,  CAUSE  PROLONGED  SUSCEPTIBILITY  TO  VERY  SMALL  DOSES  OF  ANY  CHOLINESTERASE 

INHIBITOR. 

When  handling  D-z-n  diazmon  AG500.  do  not  rub  eyes  or  mouth  with  hands.  If  you  feel  sick  in  any  way,  STOP  work  and  get 
help  right  away.  See  Practical  Treatment  section  of  this  label. 

Note:  The  California  Department  of  Agriculture  has  set  a  5-day  reentry  period  for  diazinon  on  grapes,  peaches,  and  nec- 
tarines. Five  days  should  elapse  between  the  time  of  application  and  the  time  a  worker  may  enter  the  field  to  engage  in  any 
activity  requiring  substantial  contact  with  treated  foliage.  When  a  mixture  of  2  or  more  organophosphate  pesticides  are 
applied  in  combination,  the  interval  should  be  prolonged  by  adding  to  the  largest  applicable  interval  an  additional  50%  of  that 
interval. 
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RESTRICTED  USE  PESTICIDE 

(GROUND  AND  SURFACE  WATER  CONCERNS) 

i (jh hi  lAii  bAi [  lu -l.U  Ubl  OHO  B<  CI HUi ItD  APPLIWIORSOR P£ RSONS 
ur.DfRTriElRDiRtO  SUPERVISION  ANO  ONLY  FOR  THOSE  USES  COVERED 
Br  Tnf  CERTiflEDAPPLICAIORSCEWlflMTION  '  = 

This  PRODua  IS  A  HESIHICTED  USE  HERBICIDE  DUE  TO  GROUND  ANO  SUR 
fACE  WATER  CONCiRNS  USERS  MUSI  READ  AND  FOLLOW  ALL  PHECAU 
IlONAm  STAIfMf  MS  ANO  INSTRUCTIONS  FOR  USE  IN  ORDER  TO  MINIMIZE 
POTENTIAL  F0HATRA2INE  TO  REACH  GROUND  AND  SURFACE  WATER 


^Accu-Pak 


HERBICIDE 


For  season-long  weed  control  in  corn,  sorghum,  and 

certain  other  crops 

Active  Ingredients    Atrazine:  2-chloro-4-athylamino-6- 

i6opropylamino-s-iria2ine       655% 

Related  compounds  45% 


Inert  Ingredients: 


100% 


Total:  100.0% 

AAlrex  Accu-PaK  is  a  water  dispersible  granule. 

EPA  Reg  No  100-756  EPA  Est  100-LA-l 

KEEP  OUTOF  REACH  OF  CHILDREN. 

CAUTION 


See  additional  precautionary 
slatemenis  and  directions  for 
use  inside  booklet 
CGA7LlieB053 


11^18  outer  protective  container  contains  AAtrex  Accu- 
Pak In  an  Inner  water-aoluble  bag.  Entire  Inner  bag  and 
contents  dissolve  In  water.  After  opening  outer  con- 
tainer, immediately  dump  entire  unopened  Innor  bag 
into  the  partially  filled  sprayer  or  mix  tank.  Do  not  handle 
the  soluble  bag  or  expose  It  to  moisture,  since  this  may 
cause  rupturing. 


Directions  for  use  and  conditions  of  sale  and  warranty 

I  Directlont  tor  Um  ano  ihe  Conditlont  of 


I  of  Sale 


»nty 


T  nt-  Olr»ciion»  tor  Use  ot  ihis  pfofluci  reflect  the  opinion  of  eipeas  Cased 
on  t.eia  use  ano  lesis  The  anections  are  oeiieveo  lo  t>e  reliable  and  should 
Do  loiiowed  carefully  However,  It  !S  impossiDie  lo  eliminate  all  fisk» 
.nnerenfy  associated  witn  use  of  this  pfodua  Cfop  injury.  ineffeciiveneM, 
0'  other  unintended  consequences  may  result  because  of  such  tactori  as 
weather  conditions,  presence  of  other  materials,  or  the  manner  of  use  or 
application  all  ot  which  are  beyond  (he  control  of  Ciba-Csigy  or  the  Seller 
Ai;  SuCh  (isKs  shall  oe  assumed  by  the  Buyer 

C  ca  Ge^gv  watranis  thai  ihis  product  conlorms  to  the  chemical  aescnp- 
:.^n  on  mo  (aDel  ana  .s  reasonably  Itl  for  the  purposes  referred  to  in 
r-6  DIractlont  for  Use  Subject  to  the  mhereni  nsKs  referred  to  above 

Ciba-Geigy  makes  no  other  express  or  implied  war- 
ranty of  Fitness  or  Merchantability  or  any  other 
express  or  Implied  warranty.  In  no  case  shall  Clba- 
Geigy  or  the  Seller  be  liable  for  consequential, 
special,  or  indirect  damages  reaulting  from  the  use 

or  handling  of  this  product.  Cioa  Geigy  and  the  Seiier  oner 
tr,,s  proouci.  ana  the  eu,er  and  user  accept  it.  subject  lo  the  loregomg 
Condlllont  of  Sale  and  Warranty,  wr^ich  may  be  varied  only  by  agree- 
monl  in  wntmg  Signed  by  a  duly  authorized  repfeseniative  of  Ciba-GeiQy 


Directions  for  use 


It  IS  a  violation  ol  federal  law  lo  use  this  product  m  a  manner  inconsistent 
wiin  lis  labeling. 

Do  not  apply  this  product  m  a  way  that  will  contact  workers  or  other  per- 
sons, either  directly  or  through  dfiti  Only  protected  handlers  may  be  in 
the  area  Ounng  appl'caiion  For  any  requirements  specific  lo  your  State  or 
Tribe,  consult  the  agency  responsible  tor  pesticide  regulaiion. 


AGRICULTURAL  USE  REQUIREMENTS 

Use  this  product  only  in  accordance  with  Its  labeling  and  with  the 
Worker  Proteaion  Standard.  40  CFR  pan  170  This  Standard  contains 
requirements  for  the  protection  ot  agricultural  workers  on  farms, 
forests,  nurseries,  and  greenhouses,  and  htndleri  of  agnculiuraJ 
pesticides  It  contains  requirements  lor  training,  decontamination, 
notification,  and  emergency  assistance  II  also  contains  specific 
instructK>ns  and  exceptions  penammg  to  the  statements  on  (his  la£>el 
about  personal  protective  equipment  (PPE)  and  restrtcied -entry  inter- 
val The  requirements  In  this  box  only  apply  to  uses  of  this  product  that 
are  covered  by  the  Worker  Protection  Star>dard. 
Do  not  enter  or  allow  worker  entry  Into  treated  areas  during  the 
restrtcted  entry  Interval  (REI)  of  12  houra.  Exception  If  the  proOuci 
IB  soil-injecied  or  soil -incorporated,  the  Worker  Protection  Standard, 
under  certain  circumatances.  aliowrs  workers  to  enter  the  treated  area 
If  there  will  t>e  no  contact  with  anything  tr^I  has  been  treaied 
PPE  required  for  early  entry  to  treated  areas  that  is  permined  under 
the  Worker  Protection  Standard  and  that  Involves  contact  with  any- 
thing that  has  been  treated,  such  as  pisnts,  soil,  or  water  >s: 

•  Coveralls 

•  Waterproof  gloves 

•  Chemtcal-resistant  footwear  plus  socks 


NON-AGRICULTURAL  USE  REQUIREMENTS 

Therequiremenu  m  this  box  apply  to  uses  of  this  produa  that  are  NOT 
within  the  scope  of  the  Worker  Proteaion  Staixlard  tor  agrtcuftural 
pesticides  (40  CFR  Pan  170)  The  WPS  applies  when  this  product  is 
used  lo  producs  agricultural  pisnts  on  tsrms,  loresis,  nurseries,  or 
greenhouses. 


FAILURE  TO  FOLLOW  THE  DIRECTIONS  FOR  USE  ANO  PRECAU- 
TIONS ON  THIS  LABEL  MAY  RESULT  IN  POOA  WEED  CONTROL. 
CROP  INJURY.  OR  ILLEGAL  RESIDUES. 

Do  not  spply  this  product  through  any  type  of  Irrigation  system 

General  Intormstton 

This  herbicide  controls  msny  annual  broadleaf  and  grass  weeds  m  corn, 
sorghum,  sugarcsne.  and  certsln  other  crops  specified  on  this  Isbel.  This 
produa  may  be  spplied  before  or  stier  weeds  emerge. 
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Additional  submission  for  the  record  from  Harold  Hobson 
Hearing  on  Entrepreneurship  in  America:  Excessive  Governmental  Burdens  on  Small  Business 

Albuquerque,  New  Mexico 
February  20,  1995 


Some  Interestint;  Facts  on  Pesticide  Use 


In  a  recent  issue  of  Crop  Protecting  Magazine  some  interesting  facts 
concerning  pesticide  usage  were  published    The  sources  of  these  facts  were  The 
FAR  Letter  and  the  EPA's  National  Home  and  Garden  Pesticide  Use  Survey. 

Fact  One:  Urban  homeowners  use  up  to  10  times  more 
chemical  pesticides  per  acre  than  the  average 
farmer. 

Fact  Two:        Lawns  cover  more  land  than  any  single  crop. 

Fact  Three:     Lawn  maintenance  absorbs  up  to  60%  of  the 

water  consumed  in  western  cities 

Fact  Four:       Approximately  85%  of  all  U.S.  homes  have  at 
least  one  pesticide  in  storage  and  more  than 
27%  have  six  or  more. 

Fact  Five:        About  47%  of  families  with  children  under  age 
five  had  at  least  one  pesticide  within  reach  of 
small  children. 

Fact  Six:  About  76%  of  households  treat  their  homes  for 

insects  or  other  pests  themselves. 

Fact  Seven:     About  67%  of  households  dispose  of 

concentrated  pesticides  in  regular  trash  and 
1 7%  either  poured  it  down  the  drain,  street 
gutter,  sink,  toilet,  on  the  ground  or  gave  it 
away. 


Fact  Eight:      Less  than  half  the  households  hiring 

commercial  applicators  remember  getting 
written  information  on  the  pesticide  used  and 
safety  precautions. 


38 

STATEMENT  OF  BRAD  MARCAK,  OWNER,  MINING  SUPPLY  CO., 
DEMING,  NEW  MEXICO 

Mr.  Marcak.  Chairman  Bond,  Senator  Domenici.  I  am  Brad 
Marcak  with  Mining  Supply  Company  from  Deming.  Our  company 
rebuilds  diesel  engine  components  for  the  Southwestern  United 
States  and  Latin  America.  What  I  would  like  to  speak  to,  gentle- 
men, about  this  afternoon  is  the  EPA. 

As  a  diesel  engine  rebuilder,  we  have  cleaning  processes  that  are 
needed  to  bring  our  components  up  to  the  standard  of  resalability. 
The  EPA — what  we  are  experiencing,  and  this  is  something  that's 
happening  to  us  right  now — as  the  regulations  are  tightened,  it's 
very  hard  for  us  to  find  out  what  we  have  to  meet,  and  when  we 
have  to  meet  them.  And  if  we  do  make  a  call,  we  can't  find  anyone 
that  can  tell  us  exactly. 

They  won't  put  it  on  a  fax  and  send  it  to  us  and  say,  "That's 
what  you  need  to  do.  If  you  do  that,  you  are  in  good  shape." 

We  recently  bought  the  Pollution  Control  Device — that's  the 
name  of  the  company — to  bake-clean  diesel  engine  parts  and  this 
was  to  meet  EPA  regulations. 

I  go  down  to  the  bank,  as  a  small  business,  I  have  to  borrow  the 
money  to  do  it  on  a  five-year  note.  We  are  already  hearing  rum- 
blings that  that  may  not  meet  specs  in  two  years. 

At  that  point  in  time,  that  piece  of  equipment  cannot  be  resold 
to  anyone  because  it  has  no  value  whatsoever.  For  us  to  go  back 
to  the  bank  and  say,  "I'd  like  to  borrow  the  money  to  buy  the  new- 
est, greatest  cleaning  machine,"  and  convince  them  that  they 
should  do  this  is  very  hard. 

And,  unfortunately,  we  don't  have  the  cash  flow  that's  sufficient 
at  all  times  to  go  out  and  buy  $30,000,  $40,000  pieces  of  cleaning 
equipment  and  then  have  the  rules  change  on  you  two  years  into 
it. 

So  our  biggest  concern,  I  think,  is  having  some  sort  of  commu- 
nication between  business  and  the  government  agencies,  whether 
it  be  OSHA,  EPA,  IRS,  whatever  it  may  be.  We  find  it  very  hard 
to  justify  the  family  business  going  ahead  and,  let's  say,  in  two 
years,  this  is  no  longer  acceptable  cleaning  methods. 

We  live  in  Deming.  We  are  30  miles  from  Mexico.  Do  we  continue 
to  invest  our  money  in  the  United  States  or  do  we  move  to  Casa 
Grande,  Mexico?  That's  really  what  it's  coming  down  to.  They  are 
going  to  chase  a  lot  of  people  out  of  business. 

As  long  as  we  can  predict  our  costs  over  a  period  of  time,  I  have 
no  complaints  with  meeting  regulations.  But  when  we  are  shooting 
at  a  moving  target  continually,  there  is  no  way  of  predicting  costs. 
You  can't  justify  to  your  banker  that  this  year  this  machine  is  fine 
and  it's  going  to  be  fine  for  five  years.  So  that  would  be  my  con- 
cern. And  I  would  be  very  happy  for  your  panel  to  look  at  that  con- 
cern that  affects  most  of  us  businesses. 

Chairman  BOND.  Thank  you  very  much,  Mr.  Marcak.  You  are 
Mr.  Girand? 

STATEMENT  OF  DAN  GIRAND,  PARTNER,  PRUCO  OIL  &  GAS 
CONSULTANTS,  ROSWELL,  NEW  MEXICO 

Mr.  Girand.  Mr.  Chairman,  Senator  Domenici.  I  am  Dan  Girand. 
I  am  a  partner  in  an  oil  field  service  company  down  in  Roswell, 
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New  Mexico.  I  am  a  mineral  and  royalty  owner  and  the  immediate 
past  president  of  Independent  Petroleum  Association  of  New  Mex- 
ico. 

The  experience  I  want  to  discuss  today  is  unique  to  oil  and  gas. 
We  have  the  same  problems  that  these  other  folks  are  talking 
about  and  will  talk  about,  but  our  particular  peculiar  problem  is 
access  to  federal  lands. 

You  know,  oil  is  kind  of  like  fishing.  Oil  is  where  you  find  it.  And 
so  we  have  to  get  on  federal  lands.  And  the  problem  is  access  from 
this  alphabet  of  federal  agencies,  BLM,  U.S.  Forest  Service,  U.S. 
Fish  and  Wildlife.  National  Park  Service,  and  an  alphabet  of  laws. 

You  have  the  Cave  Protection  Act,  Historic  Preservation  Act, 
Cultural  Resource  Preservation  Act  and  various  reiterations  of  all 
of  those. 

So,  they  limit  our  access  to  public  lands  to  discover  and  produce 
oil  and  gas,  and  they  do  it  in  two  ways.  One  of  them  is  they  don't 
let  us  on  at  all. 

Right  now,  there's  about — and  it  changes — but  there  is  about  31 
percent  of  federal  land  in  the  country  is  owned  by  the  Federal  Gov- 
ernment of  the  total  lands.  I  did  not  say  that  right. 

Senator  Domenici.  Of  the  total  lands? 

Mr.  GiRAND.  Total  lands.  In  New  Mexico,  it's  around  40  percent 
of  the  total  land  is  owned  by  the  Federal  Government.  Right  now, 
the  rig  count — and  the  rig  count  of  drilling  rigs  is  a  barometer  of 
our  industry.  It  used  to  be  4500  in  1981,  which  was  a  peak.  The 
latest  count  last  week  was  724.  We  are  not  finding  much  oil  and 
gas.  And  we  have  lost  500,000  people  from  this  industry  since 
1986. 

In  February  of  1995,  we  had  38  rigs  running  in  New  Mexico. 
Now,  how  does  that  happen?  Well,  the  Federal  Government,  in  the 
particular  instance  I  want  to  discuss  with  you  today,  has  a  Roswell 
Resource  Management  Plan.  There  is  a  requirement  under  NEPA 
that  the  federal  agency  do  a  resource  management  plan. 

They  withdraw  federal  lands  without  any  hearing  through  no 
surface  occupancy  stipulations,  through  areas  of  critical  environ- 
mental concern.  There  is  no  formal  hearing,  there  is  no  public 
input.  These  things  get  written  into  a  plan.  I  provided  a  copy  of 
that  plan  for  you,  647  pages  long.  And  we  had  to  read  every  word 
of  it,  because  if  you  miss  a  word,  you  are  not  going  to  have  an  op- 
portunity to  comment  and  you  may  be  extremely  sorry. 

We  are  making  comments  right  now  to  that  plan.  But  the  point 
is  that  without  public  hearing,  without  public  comment,  land  gets 
withdrawn  and  we  are  not  allowed  to  go  on  it,  whether  it's  farming 
and  ranching,  whether  it's  oil  and  gas,  mining,  timber,  recreation. 

When  that  happens,  the  State  of  New  Mexico  and  the  Federal 
Government  don't  get  revenue  through  royalties  or  taxes.  In  the  oil 
business  you  are  constantly  selling  yourself  out  of  business,  unless 
you  find  more  oil.  The  shelves  are  getting  so  there's  nothing  on 
them. 

The  other  way  they  prevent  access  is  to  make  it  too  expensive 
to  do  business.  And  they  do  that,  for  instance — and  I  need  to  make 
this  point  every  time  that  I — even  here  in  New  Mexico  our  legisla- 
tors don't  always  understand,  that  oil  and  gas  producers  don't  pass 
along  any  costs.  We  eat  them  all. 
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And  at  the  latest  count  oil  is  $17.25  and  gas  was  $1.10,  natural 
gas.  And  at  those  costs  we  simply  can't  absorb  the  cost  of  any  more 
regulations. 

And  what  that  means  is  we  don't  drill  wells,  and  wells  become 
uneconomic,  and  we  don't  produce  them,  shut  them  in  and/or  plug 
them.  And  this  resource  management  plan  which  I  had  provided  to 
you  as  part  of  the  record,  for  instance,  has  archaeology  require- 
ments in  there.  It  costs  up  to  $20,000  just  to  do  the  archeological 
survey  for  seismic  work  before  you  can  decide  where  you  are  going 
to  drill  a  well. 

Remediation.  They  want  us  to  make  grass  grow  in  southeast 
New  Mexico.  And  I  don't  know  if  you  have  been  down  in  southeast 
New  Mexico,  but  there  is  not  much  grass  there  in  the  first  place. 
They  want  to  tell  us  it's  micro  management.  You've  heard  that.  But 
they  want  to  tell  us  what  kind  of  mulch  to  use,  what  kind  of  fer- 
tilizer, and  I'm  sure  that  Harold  Hobson  can  tell  me  better  what 
to  use  than  the  BLM  can,  but  they  are  going  to  tell  us,  if  the  provi- 
sions of  this  resource  management  plan — and  I  think  they  will — 
become  effective. 

We  have  lizards.  We  don't  know  if  the  lizard  is  in  danger,  but 
the  State  put  it  on  the  list,  the  BLM  says,  "It's  on  the  State  list. 
We  can't  let  you  on.  We  have  to  withdraw  these  lands.  We  are  not 
going  to  lease  them." 

We  don't  know  about  the  lizard  yet.  We  are  participating  in  a 
study,  funding  part  of  the  study  to  find  out.  In  the  meantime,  they 
keep  us  off  the  land. 

The  BLM  trades  lands  with  the  Indians  because  there  is  a  settle- 
ment between  the  Navajos  and  the  Utes.  Well,  when  the  BLM 
trades  lands,  the  Indians  have  different  rules.  I  have  a  lease.  Now 
my  lease  is  worthless  because  the  rules  that  the  Indians  have  are 
much  more  stringent  than  what  the  BLM  rules.  When  I  bought  the 
lease,  it  was  worth  what  I  paid  for  it,  now  I  can't  afford  to  drill. 

Another  example  is — and  this  is  a  little  off  from  that  resource 
management  plan,  but  we  are  experiencing  EPA  funding  an  organi- 
zation here  in  Albuquerque  who  turns  around  and  sues  industry. 

And  nobody  is  responsible.  He  can  say,  "Well,  I  think  maybe 
there  is  a  problem  here." 

We  spend  a  lot  of  money  and  find  there  is  no  problem,  and  he 
says,  "Oh,  well,"  and  we  go  on  to  another  subject. 

There  is  no  scientific  basis  for  this  resource  management  plan. 
There  is  no  data  stated  in  there  which  justifes  the  conclusions  and 
the  alternatives  they  offer.  They  start  out,  and  when  you  review  it, 
you  can  see  they  start  out  from  a  position  that  we  are  dispoilers, 
we  are  the  enemy,  and  they  have  to  do  something  about  us.  And 
they  go  from  there,  with  no  scientific  data. 

We'd  like  to  suggest  we  need  a  moratorium  on  this  avalanche  of 
federal  regulations.  We  need  to  get  them  stopped.  Let's  give  us 
some  breathing  room.  Let  us  catch  our  breath.  And  then  let's 
maybe  revisit  some  of  the  regulations  and  find  out,  using  risk  man- 
agement, risk  assessment,  cost-benefit  analysis,  if  they  ought  to  be 
continued.  And  let's  get  those  types  of  criteria  applied  to  new  regu- 
lations. Thank  you,  Mr.  Chairman. 

Chairman  Bond.  Thank  you  very  much,  Mr.  Girard. 

Ms.  Christensen. 
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STATEMENT  OF  MARY  JEAN  CHRISTENSEN,  OWNER,  ELITE 
LAUNDRY,  GALLUP,  NEW  MEXICO 

Ms.  CHRISTENSEN.  Good  afternoon,  Mr.  Chairman,  Senator  Do- 
menici.  My  name  is  Mary  Jean.  My  husband  and  I  own  a  laundry 
and  dry  cleaning  company  in  Gallup.  I  would  like  to  speak  on 
OSHA  and  its  rules  and  regulations  that  impact  on  our  micro-mini 
small  business. 

Presently  rules  and  regulations  are  all  exclusive.  No  consider- 
ation is  given  to  size  of  business  or  location.  Compliance  involves 
all  our  employees  and  takes  approximately  277  work  hours  annu- 
ally. This  cost,  plus  monthly  costs  of  $400  to  $600  for  waste  re- 
moval, plus  indirect  costs,  drives  the  need  to  utilize  more  automa- 
tion in  order  to  cut  the  work  force.  Also  business  expansion  plans 
are  on  the  shelf  because  of  uncertainty  of  our  industry. 

Paperwork  is  submitted  both  to  state  and  federal  agencies  annu- 
ally. Required  information  is  highly  technical,  and  there  is  a  lack 
of  experts  and  resources,  partly  because  of  the  legal  implication  as 
well  as  the  scientific. 

There  is  a  pyramiding  effect  that  creates  costs  reflective  of  re- 
quired compliance  of  other  businesses  necessary  for  us  to  deliver 
service.  It  is  a  constant  increase  and  if  we  keep  passing  on  to  the 
consumer  we  will  price  ourselves  out  of  the  market.  So  we  just  ab- 
sorb a  great  part  of  it  which,  of  course,  cuts  down  profits. 

Examples  are:  Utilitity  costs.  Waste  water,  in  particular,  has 
risen  40  percent  in  the  last  six  years.  Truck  repair  includes  an 
extra  8  percent  on  labor  because  of  environmental  concerns. 

Looking  at  the  future.  Rules  and  regulations  will  keep  coming  be- 
cause of  their  never-ending  nature.  We  just  ask  that  they  be  based 
on  scientific  findings  and  information  and  not  on  lobbying  of  special 
interests. 

Lastly,  please  support  the  effort  concerning  the  Regulatory  Flexi- 
bility Act.  And  consider  the  dry  cleaning  industry  effort  to  create 
a  natural  Superfund  to  address  the  retroactive  liability.  It  will  also 
enhance  enforcement,  thus  providing  more  accountability  industry- 
wide. Thank  you. 

Chairman  BOND.  Thank  you,  Mrs.  Christensen, 

Mr.  Wilson. 

STATEMENT  OF  KENT  WILSON,  PRESIDENT  AND  OWNER, 
FOUR  CORNERS  WELDING  &  GAS  SUPPLY,  GALLUP,  NEW 
MEXICO 

Mr.  Wilson.  Chairman,  Senator  Domenici.  Thank  you  for  the  op- 
portunity to  have  you  sit  and  listen  for  a  few  minutes  today.  And 
there  is  a  whole  other  panel  behind  us.  All  I  can  say  is,  "wow,"  at 
this  point,  but  there  is  more  to  come. 

The  regulatory  burden  on  small  business,  as  you  have  heard 
from  one  end  of  this  table  to  the  other,  has  continued  to  grow  to 
the  point  that  we  need  to  add  a  third  word  to  what  you  opened 
your  remarks  with.  Senator  Domenici.  You  mentioned  regulations, 
you  mentioned  strangulation,  now  I  think  we  need  to  realize  con- 
stipation. 

The  Federal  Government's  paperwork  burden  constipates  the 
small  business  owner  to  where  he  cannot  run  a  business  because 
he  is  being  drained  of  operating  capital  with  such  things  that  Mary 
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Jean  just  spoke  to,  right  down  to  the  cost  of  a  hazardous  materials 
adder  on  our  invoice  when  we  have  our  trucks  repaired. 

But  you  see,  we  were  having  to  do  that  also.  I  run  a  welding  sup- 
ply business  in  Gallup,  New  Mexico,  with  stores  in  Cortez  and  Du- 
rango,  Colorado.  Medical  oxygen,  because  of  the  way  it  is  packaged, 
is  a  hazardous  material.  And  one  regulation  that  we  have  fought 
since  1989  is  the  Applegate  Proposal  that  one  year  ago  I  had  to 
stop  and  write  72  letters  to  members  of  the  National  Transpor- 
tation Board  and  other  Congressmen  that  were  on  the  committee 
to  try  to  stop  that  proposal. 

The  National  Academy  of  Sciences  has  said,  "No,  it  will  cost  in- 
dustry 2.1  billion  dollars."  The  DOT  has  said  "No"  to  this  proposal. 
Our  industry  has  said  "No."  We  estimate  it  will  cost  us  $187,000 
a  year  in  Gallup,  New  Mexico,  alone  to  meet  this  new  federal  pro- 
posal. 

So  that  the  poor  farmer  sitting  down  here  who  needs  a  cylinder 
of  oxygen  to  repair  one  of  his  farm  implements  is  going  to  have  to 
pay  a  tax,  as  it  were,  of  somewhere  between  $2  and  $5  per  cylinder 
of  gas  to  get  gas  from  us. 

But  we  have  fought  it.  Congress,  though,  last  year,  mandated  a 
study — after  all  these  national  voices  have  said  "no" — mandated  a 
study  to  continue  a  dead  proposal — or  what  should  be. 

So  we  think,  as  you  look  at  regulatory  form,  it's  bills  like  you 
heard  today  that  need  to  be  reviewed.  Go  look  at  reform  and  as  you 
look  at  the  opportunities  to  give  us  a  national  balanced  budget,  fed- 
erally, the  dismantling  of  some  federal  agencies  are  going  to  have 
to  happen. 

One  should  be  OSHA.  OSHL\  should  be  moved  from  a  regulatory 
commission  to  an  advisory  commission.  The  reason  is  the  govern- 
ment doesn't  make  us  safe.  If  we  don't  operate  our  businesses  safe- 
ly, we  are  out  of  business.  We  can't  get  insurance,  period. 

If  we  have  on-the-job  accidents — and  I  have  submitted,  in  our 
paper,  a  review  of  our  industry  provided  by  our  national  organiza- 
tion that  shows  that  there  are  no  fatalities  in  the  last  two  years 
in  a  motor  vehicle  involving  welding  gases.  None. 

What  do  we  need  OSHA  for?  We  know  what  we  need  to  do.  And 
so  as  you  look  at  the  opportunity  to  get  to  a  balanced  budget,  and 
look  at  what  federal  agencies  can  be  moved  to  an  advisory  capacity 
and  regulators  done  away  with,  then  you  don't  have  to  have  third- 
party  reports  on  how  they  are  doing.  Thank  you. 

[The  prepared  statement  and  attachments  of  Mr.  Wilson  follows:] 
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Presented  to:  Senator  Kit  Bond  February  20,  1  995 

Senator  Pete  Domenici 

Presented  by:  James  Kent  Wilson,  President  and  Owner  of  Four 
Corners  Welding  &  Gas  Supply,  with  stores  located  in  Gallup 
N.M.,Cortez  and  Durango  Co. 

Four  Corners  Welding  &  Gas  Supply    is  a  small  business  with  28 
employees.    Our  stores  in  Gallup   N.M.  ,  Cortez  and  Durango    Co,,  serve 
the    Four  Corners  area  .    With  our  delivery  trucks  weekly  crossing  4 
different  state  lines    federal  regulations  compliance  demands  much 
of  my  time    every  week.    As  a  business  owner    please    note  just  two 
types  of  regulations  that  provide  no  benefit  and  should  be  repealed 
or  stopped. 

One  such    regulatory  proposal  that  doesn't  want  to  die    is  the 
"Applegate  Proposal"  for  a    nationwide  computerized  system  to  track 
hazardous  material  shipments.    This  idea  was  first  introduced  in  the 
House  of  Representatives  in  1989  (H.R.  2584),  and  would  require 
every  company  that  ships  hazardous  material  to  send  a  manifest 
describing  that  shipment  to  a  centralized  computer  system.  The 
intent  of  the  bill  was  that,  in  the  event  of  an  accident,  emergency 
responders  could  access  the  computer  and  find  out  what  was  in  the 
shipment  and  what  emergency  steps  they  should  take.  But  there 
would  be  a  filing  fee  required  for  sending  in  £a£h_shipment  manifest. 
Estimates  by  the  U.S.    Department  of  Transportation  indicated  that 
my  company  would  spend  $187,000  every  year  just  to  send 
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manifests  to  this  system.    For  all  hazmat  shippers,  the  annual  fees 
would  total  $2.1  billion.  These  fees  would  then  have  to  be  passed  on 
to  every  welding  ,  industrial  and  medical  gas  user,  including 
government  laboratories,  hospitals,  home  care  providers,  and  the 
home  medical  oxygen  user.  These  fees  would  drain  capital  from  my 
business,  increase  the  already  overblown  paperwork  requirements, 
and  require  the  end  user  to  pay  a  "tax"  of  $2.00  to  $5.00  on  each' 
cylinder  of  gas. 

But  the  computerized  system  won't  provide  any  safety  benefit! 
There  are  already  regulations  requiring  vehicles  to  have  placards  on 
all  four  sides  of  a  truck  that  tell  you  what  hazardous  materials  are 
on  the  vehicle.  Other  regulations  require  having  shipping  papers  in 
the  vehicle.  Still  more  regulations  require  carrying  emergency 
response  information  in  the  vehicle.    There  is  no  problem  finding  out 
what  is  in  the  truck  in  the  event  that  a  cylinder  discharges  some 
gas.  (  More  important,  my  company  transports  atmospheric  gases 
like  oxygen,  argon,  and  nitrogen,  which  present  little  or  no  danger 
even  if  every  cylinder  on  a  truck  is  vented  into  the  atmosphere.) 

In  1 990,  Congress  directed  the  National  Academy  of  Sciences  to 
study  whether  a  nationwide  computer  tracking  system  was  feasible. 
The  National  Academy  of  Sciences  made  its  report,  concluding  that 
the  system   would  not  work  as  planned  and  would  be  very  expensive 
to  implement.  Nevertheless,  Congress  in  the  1994  Hazardous 
Materials  Transportation  Act  Amendments  has  mandated  an 
"operational  test"  of  a  "computerized  telecommunications  emergency 
response"  system  to  track  hazmat  shipments.  At  least  two  motor 
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carriers  will  be  involved  in  testing  this  system  that  the  National 
Academy  of  Sciences  and  Department  of  Transportation  are  against. 

Approval  of  this  testing  shows  the  unreality  of  some 
Congressional  dreamers.  In  our  industry,  nationwide,  the  vast 
majority  of  our  drivers  make  their  deliveries  and  are  home  at  night, 
long  before  the  information  from  our  manifests  would  be  keypunched 
or  scanned  into  a  computer  and  available  for  retrieval.  Not  only^is 
this  system  costly,  but  it  appears  to  be  another  "tax"  on  small 
business  to  create  and  maintain  federal  jobs  under  the 
misperception  that  the  public  is  in  great  danger  from  these 
"hazardous  materials." 

The  attached  National  Welding  Supply  Association  1993  Safety 
PAR  Report  shows  our  industry's  outstanding  ability  to  handle,  load, 
transport  and  unload  these  hazardous  materials  on  a  daily  basis.  In 
fact,  the  report  shows  not  one  fatality  or  injury  in  the  past  two 
years  related  to  a  release  of  hazardous  materials  in  a  motor  vehicle 
accident. 

I  encourage  you  to  review  the  Safety  Report.  It  covers    safety  in 
our  industry  throughout  the  country  with  hundreds  of  trucks 
delivering  hazardous  materials  daily.  We  show  you  in  this  report  our 
average  costs  just  to  insure  a  truck.  These  figures  do  not  include  any 
general  liability  coverage.  If  we  do  not  operate  our  businesses 
safely,  our  insurance  costs  (if  we  can  find  insurance)  alone  will  put 
us  out  of  business  or  unable  to  compete  with  a  safety  conscious 
competitor.  Basically  we  would  be  broke  before  we  ever  fill  out  the 
first  required  government  form.  The  government  does  not  make  us 
safe  —  we  make  ourselves  safe  --  to  survive  in  business! 
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Community     Right-to-Know  Reporting 

Another  unnecessary  regulation  was  required  by  Title  III  of  the 
Superfund  Reauthorization  and  Amendments  Act  ("SARA").  Companies 
that  hold  inventories  of  certain  "hazardous  chemicals"  (including 
medical  oxygen)  above  a  certain  threshold  amount  must  report 
annually  on  the  types  and  quantities  of  hazardous  chemicals  they 
have.  The  reports  must  go  to  the  local  fire  departments,  the  local 
emergency  planning  committee,  and  the  state  emergency  planning 
commission.  This  might  be  a  good  idea  in  theory,  but  in  practice  it  is 
a  tremendous  paperwork  burden  with  little  or  no  safety  benefit. 

There  are  over  500,000  chemicals  that  must  be  reported  under 
this  regulatory  system.  Many  local  fire  departments  do  not  have  the 
storage  space  to  keep  these  annual  reports,  and  do  not  have  the 
capability  to  access  them  in  the  event  of  an  emergency.  For  virtually 
all  the  companies  that  report,  it  amounts  to  a  wasted  exercise  in 
pushing  paper  -  but  -  EPA  can  impose  fines  of  up  to  $25,000  per  day 
for  failure  to  file  these  reports.  Also,  the  statute  allows  citizens 
groups  to  sue  companies  that  are  not  in  compliance  with  the 
reporting  requirements  and  have  the  court  issue  fines  for  non- 
reporting  (even  if  no  chemical  spill  has  occurred  and  no  one  has  been 
harmed).  Some  of  these  citizens  groups  are  now  threatening 
lawsuits,  and  the  statute  allows  them  to  recover  their  attorney's 
fees  from  the  regulated  companies.  It  is  nothing  more  than  legalized 
extortion,  and  does  little  or  nothing  to  promote  safe  storage  of 
hazardous  chemicals. 

On  behalf  of  small  businesses  struggling  to  stay  afloat  while 
being  flooded  with  paperwork  by  a  federal  bureaucracy  we  ask  you  to 
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aggressively  attack  and  repeal  such  regulations.  Listen  to  us,  the 
small  businesses,  as  you  have  today  and  we  can  tell  you  how  we  can 
employ  more  people,  expand  our  businesses,  and  once  again  make  a 
decent  profit  --  by  minimizing  government  regulations  in  our  lives! 
Our  recommendation  is  that  these  and  other  such  regulations  be  done 
away  with  -  permanently! 
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NATIONAL  WELDING  SUPPLY  ASSOCIATION 

1993  SAFETY  PAR  DATA 


For  the  second  year  in  a  row,  the  NWSA  Safety  Committee  sent  out  a  questionnaire 
to  all  NWSA  members  asking  for  basic  information  on  their  company  safety  performance. 
In  addition,  this  year  we  asked  members  to  submit  information  on  their  liability  and  worker's 
compensation  insurance  premiums,  loss  data,  and  insurance  audits.   The  intent  of  the  survey 
is  to  gather  data  for  government  regulators  and  insurance  underwriters  on  the  safety  history 
of  NWSA  members.   NWSA  is  concerned  that  regulators  and  insurers  do  not  understand, 
and  therefore  tend  to  exaggerate,  the  nature  and  extent  of  the  safety  risks  posed  by  the 
compressed  gases  and  other  hazardous  materials  handled  and  transported  by  NWSA 
members. 

The  results  of  the  1993  survey  were  somewhat  mixed  in  comparison  with  the  1992 
data.   A  brief  analysis  of  the  results  follows,  along  with  the  tables  showing  the  data  for  1993 
and  several  charts  and  bar  graphs  comparing  the  1993  data  to  the  1992  data. 


I.         NUMBER  OF  RESPONSES 

There  were  105  responses  received  and  tabulated  in  1993,  compared  with  184 
responses  in  1992.  The  reduction  in  the  number  of  responses  is  most  likely  related  to  our 
request  for  the  additional  premium,  audit  and  loss  data.   Because  that  additional  information 
had  to  come  from  a  member's  insurance  agent,  some  members  who  otherwise  might  have 
responded  to  the  survey  were  probably  unwilling  to  ask  their  agents  for  the  information. 
Nevertheless,  the  105  responses  give  us  enough  information  to  make  some  comparisons  to 
1992. 

The  additional  premium,  loss  history  and  audit  information  is  being  compiled 
separately  from  this  survey  analysis,  and  will  be  released  later  this  year. 
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n.        EMPLOYMENT  AND  SAFETY  COMPLIANCE  RESOURCES 

The  table  on  page  5  shows  the  employment  figures  and  the  safety  resources  of  the 
respondents,  both  overall  and  by  NWSA  zone.   Overall,  respondents  have  an  average  of  52.4 
full-time  and  2.5  part-time  employees  (compared  to  40  full-time  and  2  part-time  employees  in 
1992).   Note  that  this  data  includes  responses  from  both  manufacturers  and  distributors  — 
manufacturers  generally  have  a  larger  workforce  than  distributors. 

The  percentage  of  respondents  who  said  that  they  have  a  person  on  staff  who  is 
considered  a  government  compliance  supervisor  rose  from  70%  in  1992  to  82.7%  in  1993. 
Additionally,  the  percentage  of  respondents  with  a  company  safety  program  rose  from  82% 
in  1992  to  90.4%  in  1993. 


in.      PRODUCT  DATA 

For  the  first  time  this  year,  NWSA  asked  respondents  to  provide  information  on  their 
product  lines.   We  did  not  tabulate  the  responses  by  product  categories  this  year  because  of 
the  small  number  of  total  responses,  but  in  future  years  this  information  may  allow  us  to 
determine  if  members  handling  certain  products  have  a  different  safety  record  than  the 
normal  distributor  or  manufacturer. 

The  product  information,  by  zone,  is  contained  in  the  table  on  page  6.    One  hundred 
percent  of  the  respondents  stated  that  they  distributed  gases,  and  32.4%  said  they  operated 
bulk  tank  trucks.   The  percentage  responses  for  other  products  and  types  of  services  are  also 
shown  in  that  table. 


IV.       COMMERCIAL  MOTOR  VEfflCLE  ACCIDENT  DATA 

Although  the  number  of  reported  motor  vehicle  accidents  is  up,  the  severity  in  terms 
of  injuries  is  down  from  1992  to  1993.   The  105  respondents  stated  Uiat  they  collectively  had 
226  motor  vehicle  accidents  that  were  reported  to  the  police  in  calendar  year  1993,  or  2.15 
accidents  per  respondent.   In  1992,  the  184  respondents  reported  only  199  accidents,  or  1.08 
per  company.   See  the  table  on  page  7.   In  1992,  20  injuries  and  no  fatalities  resulted  from 
those  accidents.   In  1993,  only  15  injuries  but  two  fatalities  were  reported.   Most  important, 
none  of  the  1993  injuries  resulted  from  the  release  of  compressed  gas  or  other  product  during 
these  accidents,  but  the  two  fatalities  in  1993  did  result  from  the  loss  of  a  product. 

The  severity  of  motor  vehicle  accidents  as  measured  in  the  average  cost  of  an  accident 
also  declined  substantially  ft'om  1992  to  1993.   In  1992,  the  average  cost  of  a  motor  vehicle 
accident,  including  personal  injury,  property  damage,  and  an  estimate  of  lost  worker  time, 
was  $2,473.   This  figure  decreased  to  $1,744  in  1993,  a  drop  of  29.5%.   This  cost  varied 
widely  by  zone,  ranging  from  $300  in  the  Canadian  Zone  (based  on  only  two  accidents)  to 
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$3,467  in  the  Southwestern  Zone.   The  Southwestern  Zone  continued  to  have  the  most 
expensive  vehicle  accidents  -  the  1992  average  for  that  zone  was  $3,418. 

The  average  annual  insurance  cost  per  truck  rose  from  $1,642  in  1992  to  $1,766  in 
1993,  an  increase  of  7.6%.  The  1993  figures  ranged  from  $660  in  Canada  to  $2,247  in  the 
Southwestern  Zone. 


V.        WORKER'S  COMPENSATION  DATA 

The  respondents  reported  a  total  of  545  worker's  compensation  claims  made  by 
employees  in  1993,  down  from  722  in  1992.   Page  8.   But  the  average  number  of  worker's 
compensation  claims  per  respondent  rose  from  3.92  claims  per  company  in  1992  to  5.19 
claims  per  company  in  1993   (this  might  be  explained  somewhat  by  the  higher  average 
employment  of  the  respondents  -52.4  employees  in  1993  compared  to  40  employees  in 
1992).   Moreover,  the  average  worker's  compensation  benefit  paid  per  claim  more  than 
doubled,  from  $1,357  in  1992  to  $2,781  in  1993.  See  page  23.   Benefits  also  varied  widely 
by  zone,  ranging  from  $500  per  claim  in  the  Canadian  Zone  to  $7,368  per  claim  in  the 
Southwestern  2tone. 

Of  the  545  claims,  only  six,  or  1.1%,  involved  an  injury  from  a  release  of 
compressed  gas  or  other  product.   This  is  a  strong  indication  that  the  manufacturing  and 
distribution  operations  of  NWSA  member  companies  do  not  pose  any  substantially  greater 
risk  to  their  own  employees  than  companies  that  handle  non-hazardous  materials. 

The  average  annual  worker's  compensation  cost  per  employee  was  $1,022  in  1993,  an 
increase  of  23. 1  %  as  compared  to  $830  in  1992.  This  average  cost  ranged  from  $325  in  the 
Canadian  Zone  and  $602  per  year  in  the  Central  Zone  to  $1,511  in  the  Western  Zone. 


VI.       RESULTS  BY  ZONE  AND  SIC  CODES 

The  data  were  also  tabulated  by  Standard  Industrial  Classification  Code  (SIC  Code) 
for  each  zone.   Pages  9  through  14.   The  SIC  Code  for  compressed  gas  distributors  is  5169; 
the  SIC  Code  for  welding  machinery  and  equipment  wholesalers  is  5084;  the  SIC  Code  for 
manufacturers  of  industrial  gases  is  2813.   The  SIC  Code  represents  the  primary  ousiness  of 
the  responding  company;  where  a  survey  response  indicated  two  SIC  Codes,  the  company 
was  put  in  the  category  for  the  first  Code  listed  in  its  response. 

There  were  not  enough  responses  to  break  down  the  data  by  company  type  for  the 
Canadian  Zone. 
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An  NWSA  member  company  can  compare  its  own  statistics  with  the  survey  results  of 
similar  companies  in  its  own  zone.  Keep  in  mind,  however,  that  the  number  of  responses  in 
some  categories  might  not  be  sufficient  to  make  the  averages  statistically  significant. 

NWSA  intends  to  compile  this  survey  annually  so  that  member  companies  can  track 
their  performance  against  industry  standards  from  year  to  year.   The  survey  for  the  1994 
figures  will  be  sent  out  in  the  Spring  of  1995. 


September  1994 


NWSA  Safety  Committee 
Bonnie  Stanage 
Valley  Welders  Supply 
Albuquerque,  New  Mexico 
Chairperson 
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Table  1.    Worker  Protection  Issues,  Present  Regulations  and  Proposed  Modifications. 


ISSUE 

PRESENT  REGULATION 

PROPOSED  EPA  MODIFICATION 

New  worker 

Employers  have  15  days  to  ge(  new  worker  trained 

Three  options  proposed 

training 

1.  Eliminate  entirely 
2-  Shorten  to  I  to  5  days 
3,  Have  weekly  training 

Reiraming 

Evei>'  5  years 

EPA  Options: 

1 .  Retaining  5  year  retraining 

2.  Require  every  3  years 

3.  Annual  retraining 

Crop 

Handlers-  subject  to  PPE  and  reentr\  rules  lor 

EPA  proposes  to  exempt  crop  advisors  until  1/1^996  to  allow  time  for 

Consultants 

handlers-  but  no  time  limit  in  field  under  REI 

crop  advisors  who  are  not  licensed  or  certitied  to  get  this  done 

EPA  proposes  to  exempt  licensed  or  certlHed  crop  advisors  (and  their 

employees).  Included  are  govt  agency,  company  reps,  &  univ 

researchers. 

Imgation 

WPS  RULE;  One  hour  time  limit  with  label  PPE. 

EPA  proposed  National  Irrigation  Exception: 

workers 

Worker  may  enter  if: 

FOCUS  ON  IRRIGATION: 

I,    Only  contact  with  treated  surfaces  is  lower  legs.  feet,  hands  and 

1)   W/o  entry  to  treated  area  (Held  edge,  plant  free 

forearms; 

alleys,  etc):  no  PPE  &  no  time  limit. 

2.    Tasks  can  not  be  delayed: 

2)  With  entry  "to  treated  area": 

3.    Product  is  not  double  notification; 

a.  Handler  sinjations 

4.    Optional  PPE:  coveralls,  rubber  boots  and  gloves  or  PPE  for  early 

b-  No  contact  situations 

entry  is  provided; 

c.  Short  term  with  contact:  no  entry  for  4hrs; 

5     No  hand  labor; 

PPE:  Ihr  time  limit 

6.    Time  does  not  exceed  8  hrs  per  24  hr  penod; 

d.  Emergencies 

7.   WTS  regsare  followed; 

e.  EPA  exceptions  to  lime  limit 

8.  Workers  notified  of  irrigation  exception; 

9.  Reporting  of  incidents  is  to  be  required; 

LEGISLATION:  Early  entry  PPE  or  coveralls  and 

10.  Exception  for  2  years  then  review. 

rubber  boots  if  only  possible  contact  only  to  feet. 

lower  legs,  hands,  arms.  No  time  limits. 

Low  contact 

There  is  no  allowance  for  low  contact  exposure  in 

Tasks  with  minimal  body  exposure  due: 

guidelines 

the  WPS. 

1 .  Stage  of  growdi  (seedlings),  nature  of  crop  (small  plants),  or  task 
docs  not  cause  contact  (long  handle  hoe)  or  operator  on  equipment,  or 
way  treatment  applied  (soil  inc.)  or; 

2.  Very  short-term  task  a  few  minutes  in  duration  and  occur  at  widely 
separated  intervals. 

EPA's  PROPOSED  TERMS: 

1 .  Not  double  notification  product 

2.  No  hand  labor 

3.  Time  limit  -  3  hrs  in  24  hr  period 

4.  PPE:  label  or  coveralls,  chem  res  gloves  and  footwear  and  socks 

5.  Workers  notified  verbally 

6.  Task  cannot  be  delayed  after  REI 

7.  WPS  early  entry  regs  met 

Low  toxicii\' 

12  REI 

EPA  will  propose  4  hour  REL  Have  published  proposal  for  commeni. 

Pesticides 

Companies  will  change  labels. 
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Chairman  Bond.  Thank  you  very  much,  Mr.  Wilson.  When  you 
are  talking  about  balancing  the  budget,  you  are  looking  at  what 
many  agencies  view  as  the  Darth  Vader  of  Congress. 

Senator  DOMENICI.  That's  true. 

Chairman  Bond.  And  Senator  Domenici,  who  is  the  head  of  the 
Budget  Committee,  and  I  call  him  Mr.  Chairman  on  that,  he  is  the 
one  who  is  going  to  exercise  the  discipline  and  make  the  hard 
choices. 

But  I  have  to  say,  you  make  a  very  appealing  case  that  some  of 
those  may  not  be  so  difficult. 

Senator  DOMENICI.  Well,  let  me  tell  you,  he  is  on  the  committee 
and  he  pledged  to  vote  for  anjrthing  that  I  want. 

Chairman  Bond.  Not  true.  Senator  Domenici  is  a  great  leader. 
He  led  me  down  here  and  I  will  follow  him  almost  anywhere.  Mr. 
Wilson,  the  study  you  say  that  Congress  mandated,  again,  what 
was  that? 

Mr.  Wilson.  The  Applegate  Proposal. 

Chairman  Bond.  And  the  Applegate,  for  those  of  us  like  my- 
self  

Mr.  Wilson.  Okay.  That  was  a  national  proposal  for  a  national 
computerized  clearinghouse  that  every  day  every  truck  that  we  put 
on  the  road  that  has  a  hazardous  material  on  it,  we  would  send  a 
manifest  copy  to  this  newly  created  national  clearinghouse  and 
would  pay  a  fee.  And  my  fees  alone  are  estimated  at  $187,000  a 
year  at  one  store.  I  figured  the  impact  would  be  2.1  billion  dollars 
in  new  revenues  for  the  Federal  Government. 

Chairman  Bond.  This  would  apply,  I  guess,  to  cheese  whey,  too? 

Mr.  Wilson.  That's  correct.  Cheese  whey  would  be  there. 

Chairman  Bond.  I  think  we  could  make  some  savings  in  that 
area. 

Ms.  Christensen,  I  had  heard  about  the  retroactive  liability  prob- 
lem in  the  dry  cleaning  area.  Would  you  give  just  a  brief  summary 
of  your  proposal  and  what  you  are  facing  there? 

Ms.  Christensen.  Okay.  I  can  submit  an  article  to  you  so  that 
your  staff  can  review  it.  Basically  what's  happened  is  part  of  the 
new  rules  makes  anyone  liable  for  any  kind  of  contamination, 
whether  it  be  in  the  1930s,  1940s  or  1950s  concerning  perk. 

And,  unfortunately,  in  those  days,  we  did  not  have  all  the  sci- 
entific information.  I  am  sure  nobody  would  have  contaminated 
ground  if  they  knew  what  was  happening.  The  problem  is  that  you 
can  bankrupt  anyone,  because  it's  in  the  millions  of  dollars. 

And  it  basically  is  a  requirement  of  the  landowner  at  the  time 
of  contamination.  And  so  with  the  Superfund,  what  the  dry  clean- 
ing industry  wants  to  do,  and  it's  controversy,  because  small  mom- 
and-pop  shops,  I  don't  think,  want  to  participate  very  much. 

What  we  will  do  is  that  we  will  put  in  money  on  an  annual  basis, 
two  to  three  thousand  dollars,  that  will  go  to  the  U.S.  Treasury.  We 
will  also  pay  a  tax  on  all  the  perk  that  we  use,  which  will  encour- 
age us  to  install  efficient  equipment  to  cut  down  the  use  of  perk 
and  use  innovative  techniques. 

Chairman  Bond.  "Perk"  is? 

Mr.  Wilson.  "Perk"  is  the  chemical  here  that  is  causing  the  EPA 
to  make  so  many 

Chairman  Bond.  This  is  a  solvent? 
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Ms.  Christensen.  It's  a  solvent  that's  used  throughout  the  coun- 
try. And  it's  been  used  for  50  years,  I  guess.  And  this  way  we 
would  have  the  Superfund  that  everybody  can  access  to  clean  up 
sites  that  have  been  identified  by  EPA  as  needing  to  be  cleaned  up. 

Senator  DOMENICI.  You  favor  the  formation  of  that? 

Ms.  Christensen.  Yes.  Absolutely.  One  of  the  things  that  I  think 
has  a  lot  of  dry  cleaners  worried  is  that  we  all  want  to  be  a  part 
of  the  rules  and  regulations.  And  right  now  do  not  have  a  system 
where  that  can  be  addressed.  So  if  we  belong  to  a  Superfund,  if  we 
put  money  into  it,  and  there  is  this  constant  accountability  for 
those  funds,  you  are  going  to  have  dry  cleaners  all  complying  with 
the  rules  and  regulations  that  have  been  set  forth. 

So,  yes,  I  am  definitely  in  favor  of  it.  They  have  had  a  lot  of  trou- 
ble because  I  think  the  last  Congress  saw  it  as  a  new  tax.  But  it's 
a  problem  that's  been  given  to  our  industry.  We  are  trying  to  solve 
it  and  we  just  need  your  help  so  we  can  help  ourselves. 

Chairman  BOND.  May  I  ask  a  very  dumb  question?  Has  anybody 
made  a  scientific  determination  as  to  the  danger  of  those  sites 
which  still  have,  I  suppose,  leftover  or  waste  perk  on  them?  How 
dangerous  is  this  substance? 

Ms.  Christensen.  Well,  actually,  it  can  get  into  the  ground- 
water, which  is  not  good.  But  the  idea  is,  part  of  this  legislation 
is  that  they  will  also  address  what  sites  need  to  be  cleaned  up  be- 
cause of  safety  to  people. 

So,  this  particular  initiative  has  a  lot  of  impact  from  a  lot  of  dif- 
ferent directions.  But  perk  itself,  it  gets  into  the  groundwater  and 
it  does  not  break  down  very  easily.  So  it  is  not  a  good  idea  to  have 
it  in  the  groundwater. 

So  I  would  say  some  sites  need  to  be  cleaned  up  and  I  think 
there  has  to  be  a  system  of  evaluation  as  to  how  much  you  can 
pour  into  the  clean-up  in  relation  to  the  cost  benefit  analysis  to 
people. 

Chairman  Bond.  Thank  you.  Mr.  Girand.  The  resource  manage- 
ment plan  you  said,  is  this  a  BLM  plan?  And  how  long  is  that  docu- 
ment? 

Mr.  Girand.  It  is  a  BLM  plan,  647  pages.  You  have  a  copy  of  it. 

Senator  DOMENICI.  We  do  too. 

Chairman  Bond.  And  you  have  to  read  that  whole  thing  before 
you  bid  on  a  site? 

Mr.  Girand.  No,  sir.  It's  out  for  comment. 

Chairman  Bond.  I  see. 

Mr.  Girand.  And  our  association  is  making  comments  on  it  and 
individual  operators  are  making  comments  at  this  time.  But,  of 
course,  the  time  limit  was  60  days.  It  took  them  five  years  to  write 
it,  we  are  going  to  comment  on  it  in  60  days. 

Senator  DOMENICI.  We  have  asked  them  to  extend  that  time.  I 
don't  know  if  they  will.  But  clearly  60  days,  if  you  start  reading  it, 
you  can't  have  any  comment  in  60  days.  You  need  more  time  than 
that. 

Mr.  Girand.  You  can't  stay  awake  when  you  start  reading  it. 

Chairman  BOND.  Senator  Domenici,  you  are  fortunate  that  you 
got  the  647  pages.  Last  fall,  when  the  EPA  proposed  regulations 
implementing  the  Clean  Air  Act,  they  just  published  them  in  sum- 
mary form  because  they  say  it  was  too  bulky  and  expensive  to  pub- 
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lish  all  the  regulations  that  people  have  to  live  up  to,  so  they  just 
published  the  summary.  And  you  could  be  in  violation  of  an  EPA 
Clean  Air  Act  regulation  that  was  too  burdensome  to  publish  in  the 
Federal  Register,  yet  the  private  citizen  can  be  found  guilty  of  vio- 
lating that  regulation. 

Mr.  Marcak,  on  rebuilding  the  engines  and  the  cleaning  machine, 
has  there  been  a  specific  proposal  to  change  the  requirement  on 
that  machine  that  you  just  purchased  or  is  there  just  scuttlebutt? 

Mr.  Marcak.  Well,  at  this  point,  it  appears  to  just  be  scuttlebutt. 
A  lot  of  the  trade  papers  in  the  rebuilding  business,  whether  it  be 
engines  or  whatever,  they  keep  us  informed  on  legislation  that's 
being  attempted  to  change  the  procedures  that  we  use  or  imple- 
ment new  ones. 

At  this  point,  I  mean  it's  on  hold.  I  mean  it's  not — with  the  new 
Congress  in,  there  is  a  little  bit  of  optimism  in  that  sense.  How- 
ever, like  I  say,  for  us  to  buy  that  machine,  we  needed  to  buy  it 
to  continue  on  in  business.  If  we  were  not  okayed  to  get  a  loan  for 
the  next  machine,  we  may  have  to  make  a  decision  to  either  get 
out  of  business  or  change  to  some  other  form. 

And,  again,  I  think  it's  one  of  those  types  of  things  that  a  com- 
pany as  small  as  we  are,  we  need  to  be  able  to  project  our  costs, 
is  one  of  the  most  critical  things. 

With  interest  rate  fluctuations,  business,  the  peso  devaluating, 
as  an  example,  if  we  can't  predict  our  costs  over  the  next  five  to 
ten  years  and  what  we  are  going  to  face  as  to  cleaning  regulations, 
I  think  we  have  a  real  good  shot  of  not  being  in  business  the  next 
time  you  have  a  tour  through  New  Mexico. 

Chairman  Bond.  You  agreed  that  it's  necessary  to  purchase  the 
machine  at  the  time  you  purchased  it,  it  was  the  state  of  the  art? 
It  certainly  would  seem  to  me  that  if  somebody  comes  up  with  a 
newer  machine,  there  ought  to  be  some  kind  of  grandfather  clause 
for  those  who  have  made  a  long-term  capital  investment  in  reliance 
on  those  regulations. 

Mr.  Marcak.  That  could  be  very  helpful. 

Senator  Domenici.  What  happened,  though,  in  many  of  the  envi- 
ronmental laws — ^you  have  the  privilege  of  being  on  the  Environ- 
ment and  Public  Works  Committee,  I  was  there  for  many  years 
when  it  was  something — it  got  to  be  something  very  undesirable, 
from  my  standpoint. 

Now  you  are  in  an  exciting  time  when  perhaps  we  will  pass  some 
more  sensible  regulations  out  of  your  committee.  But  there  are  a 
number  of  theories  that  go  into  our  current  crop  of  environmental 
laws  that  would  mitigate  against  letting  somebody  keep  the  same 
piece  of  equipment. 

Because  what  we  have  done  is  we  say  we  want  to  press  tech- 
nology forward,  regardless  of  whether  we  can  prove  that  the  new 
technology  is  actually  needed  for  public  health  and  safety.  So  we 
have  all  our  cities  in  America  having  to  meet  radon  standards,  per- 
haps— although  keep  your  fingers  crossed,  we  might  get  some 
science  into  the  radon  formula. 

But  you  are  having  them  meet  safe  drinking  water  qualities  that 
are  pushed  just  by  how  much  new  technology  will  clean  it,  not  have 
we  gone  beyond  cleaning  up.  And  it  turns  out  you  keep  on  with 
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technology  and  it  turns  out  that  exponentially  the  cost  goes  up  and 
you  get  tiny  cleanup.  In  some  case  it's  not  even  needed. 

That  permeates  EPA.  They  will  be  going  at  this  machine.  So 
don't  say  let's  hold  up  on  that.  We  will  work  on  that  one  together. 

Chairman  Bond.  Mr.  Hobson  and  Mr.  Calvani,  I'd  say  that  the 
Worker  Protection  Standards  are  very  important  to  farmers  in  my 
state  as  well.  There  has  been  a  great  deal  of  concern  about  them. 
I  was  wondering,  as  you  showed  all  that  equipment  for  7,  Mr. 
Calvani,  as  I  put  it  on,  too,  sometimes  I  am  walking  around  in 
shorts,  usually  have  some  boots  on  when  it's  muddy,  but  I  was  in- 
terested to  hear  the  difference  in  the  protection  standards  and  par- 
ticularly when  you  can  essentially  eat  it  on  the  vegetables  that 
evening. 

Has  there  been  any  study,  that  you  are  aware  of,  is  there  some 
consideration  of  long-term  exposure  that  "7"  will  have  a  harmful 
impact?  In  other  words,  if  you  are  spraying  it  every  day,  as  opposed 
to  having  just  the  occasional  encounter  with  it? 

Mr.  Calvani.  Mr.  Chairman,  I  really  have  no  knowledge  of  any 
long-term  study  of  that.  I  am  sure  that  the  company  that  makes 
"7"  could  supply  that  data.  And  there  again,  I  really  hesitate  to 
point  out  "7".  I  hated  to  use  any  chemical  as  an  example,  because, 
you  know,  then  people  come  back  and  pinpoint  that  particular 
chemical.  We  could  name  a  host  of  other  chemicals. 

Chairman  BOND.  I  know  you  have  to  use  pesticides  in  conformity 
with  the  label,  but  is  it  fair  to  say  that  this  protective  clothing  re- 
quirement, does  that  apply  across  the  board  to  synthetic  chemical 
pesticides,  or  what's  the  breadth  of  that  rule? 

Mr.  Calvani.  Each  chemical  on  the  label  has  a  requirement  on 
that  as  to  how  long  before  a  person  can  reenter  that  field  without 
this  protective  equipment.  Some  of  them  are  24  hours,  some  of 
them  are  maybe  more  or  less. 

I'd  also  like  to  point  out  that  one  of  the  requirements  that  we 
also  have  to  do  is  that  for  something  like  30  days  after  this  chemi- 
cal, or  where  any  of  these  protected  chemicals  are  applied,  we  have 
to  provide  water,  paper  towels,  eye  wash,  an  entire  kit.  And  this 
has  to  be  within  one  quarter  mile  of  the  area  where  this  pesticide 
is  applied.  It  has  to  be  there  for  30  days. 

I  don't  know  about  your  state,  but  I  think  ours  is  going  to  dis- 
appear overnight.  We  might  be  out  there  every  night  having  to  re- 
supply  this.  However  many  workers  in  that  field,  you  have  to  sup- 
ply at  least  one  gallon  of  water  so  that  they  can  completely  wash 
down,  and  it's  going  to  be  tough  to  supply  all  this. 

Chairman  Bond.  Mr.  Hobson,  you  said  you  have  no  known  exam- 
ples of  anyone  in  New  Mexico,  any  worker  illnesses  from  pesticide? 

Mr.  Hobson.  Yes,  Mr.  Chairman,  I  have  checked  with  several  in- 
surance companies,  first  of  all,  and  several  county  agents  within 
our  state,  and  nobody  could  come  back  with  an  answer  with  at 
least  one  incident.  Now  I  am  not  saying  that  there  has  not  been 
an  incident  within  the  state.  One  thing  we  need  to  make  sure  of 
is  that  the  general  public  understands  the  difference  between  pes- 
ticides and  fertilizers,  because  there  have  been  some  injuries  with 
some  types  of  fertilizers.  Those  fertilizers  are  no  longer  available. 
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When  we  talk  about  pesticides,  we  are  talking  about  weed  kill- 
ers, insecticides,  fungicides  and  those  types  of  items.  Those  are 
items  that  fall  under  the  Act. 

Again,  I  would  like  to  reiterate  that  our  major  concern,  as  we  are 
now  entering  1995,  we  are  now  coming  under  the  Act,  and,  as  al- 
ways, we  don't  know  exactly  where  we  stand  yet,  but  our  major 
concern  is  the  liability  factor. 

Chairman  BOND.  That  you  may  be  hauled  into  court? 

Mr.  HOBSON.  We  can  do  everything  possible  and  everything  the 
Act  calls  for,  and  still  it  may  not  be  enough,  if  the  right  legal  serv- 
ices— which  I  want  to  go  on  record  as  stating  one  fact.  And  I  know 
I  am  throwing  up  a  red  flag  in  this  state. 

But  we  have  one  legal  entity,  Texas  Rural  Legal  Aid  Society,  that 
has  made  it,  it  seems  like,  they  made  it  their  life's  work  to  promul- 
gate to  farmers  in  our  state  with  erroneous  illegal  actions  because 
of  some  employee  that  worked  for  some  farmer  or  rancher  that  did 
not  really  have  a  strong  claim  in  the  first  place. 

It's  just  the  fact  that  they  are  federally  funded  and  they  also  can 
ask  for  moneys  just  like  a  private  attorney.  And  I  said — I  mean, 
they  know  me  well,  anyway,  so  I  am  not  throwing  up  any  more  red 
flags  than  I  have  to. 

I  want  to  bring  up  one  other  point.  I  know  I  am  not  supposed 
to  take  too  much  time,  but  there  was  a  man  within  the  Federal 
Government  that  worked  for  the  Department  of  Labor,  Wage  and 
Hour  Division,  in  Dallas,  Texas,  by  the  name  of  Bill  Belt.  Now  if 
every  government  employee  was  like  Bill  Belt,  then  we  wouldn't 
have  to  be  here  today. 

It's  unfortunate  that  Bill  Belt  was  forced  to  retire,  but  I  just 
want  to  bring  his  name  up. 

Chairman  Bond.  You  said  you  wanted  to  summarize  and  give  us 
lessons  learned. 

Mr.  Anesi.  Thank  you,  Mr.  Chairman.  And  I  hope  you  saw  the 
common  thread  running  through  all  these  panels,  and  having  had 
the  benefit  of  reviewing  some  of  their  statements,  I  sort  of  summa- 
rize them  thusly. 

Their  complaints  are  overregulations  to  no  logical  benefit,  and 
duplication  of  regulations  that  end  up  in  waste  of  resources,  both 
capital,  employee  time  and,  most  importantly,  lost  opportunity.  It 
ends  up  it  is  not  practical  to  comply  with  these  regulations  and 
that  compliance  ends  up  as  a  hidden  tax. 

I  think  the  consequences  of  this  are  numerous.  And  one  of  the 
big  ones  is  hostility.  And  I'd  like  to  diverge  a  minute  as  well  as  give 
you  another  illustration,  since  OSHA  sort  of  got  off  the  hook  here. 
Everybody  is  unhappy  with  the  EPA,  but  this  happened  to  me  per- 
sonally so  I  am  a  little  sensitive  to  it. 

We  had  a  disgruntled  employee  who  was  fired  for  theft.  He  knew 
how  to  work  the  system.  He  complains  to  OSHA.  OSHA,  by  law, 
is  required  to  investigate.  They  sent  an  ATF-trained  investigator. 
ATF  are  those  guys  that  went  after  David  Caresh. 

He  comes  in,  spends  three  days,  interviews  six  to  eight  employ- 
ees, four  to  five  management  people,  stopped  the  assembly  line, 
disrupts  moral,  intimidates  almost  everyone,  and  finds  no  safety 
violations. 
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As  a  matter  of  fact,  he  complimented  us  on  our  operation,  on 
bringing  jobs  to  New  Mexico,  on  our  proactive  attitude  towards  em- 
ployees and  team  operation,  and  then  concluded  by  offering  to  fme 
us  $10,000. 

Well,  obviously,  the  fear  of  litigation  forced  us  to  settle.  And  we 
settled  for  $2,000.  But  I  will  tell  you,  most  of  us  here  would  tell 
you  that's  just  an  added  tax  or  a  way  to  generate  revenue  to  keep 
and  justify  OSHA's  position. 

So,  I  guess  back  on  track,  I  want  to  make  that  point  because  you 
brought  it  up  earlier.  All  of  these  consequences,  the  hostilit}-,  leads 
to  higher  costs.  And  the  consumer  bears  those  costs.  And  the  lower 
profit  eliminates  business.  With  fewer  businesses  to  compete,  we 
lose  our  ability  to  compete  internationally  and  also  to  provide  the 
consumer  and  our  nation  with  good  products. 

I  think  all  of  these  people  here,  their  thoughts  demand  more 
cost-benefit  analysis  in  EPA,  OSHA  and  BLM  and  every  agency  of 
the  government,  more  streamlining,  more  flexibility. 

And  I,  for  one,  really  like  your  idea  of  the  citizens'  review  board. 
But  I  think  those  members  should  be  part  of  business.  They  ought 
to  have  had  employees.  They  ought  to  not  just  be  university-trained 
experts  or  agency-trained  experts  but  people  that  have  the  com- 
mon-sense approach,  they  know  what  it  means  to  have  to  train  an 
employee,  retrain  an  employee,  discipline  an  employee. 

Because  all  of  these  people  here,  their  most  precious  assets  are 
their  employees.  And  they  want  to  keep  them  safe,  they  want  to 
keep  the  environment  safe,  and  I  want  to  thank  them,  because  I 
know  that  the  least  distance  anybody  traveled  here  today  was  two 
and  a  half  hours. 

But  they  care  a  lot  about  this  country  and  the  regulations,  so  I 
want  to  thank  them.  And  I  want  to  thank  you.  Senator  Bond,  Sen- 
ator Domenici,  because  99.7  percent  of  all  business  in  this  country 
is  small  business.  Thank  you. 

Chairman  BOND.  Senator  Domenici,  do  you  have  some  questions 
for  this  panel? 

Senator  Domenici.  Mr.  Chairman,  I  think  rather  than  question, 
that  I  would  like  to  make  an  observation  and  then  from  my  stand- 
point make  a  pledge.  Frankly,  it's  obvious  to  me  that,  if  you  ask 
small  business  men  and  women  for  information  and  consultation, 
they  are  absolutely  superb  and  they  are  fair. 

I  never  found  a  more  responsive  group  of  citizens  than  in  our  Ad- 
vocacy Council  when  we  would  ask  them  to  spend  two  or  three 
hours  together  in  groups  talking  about  the  problems  and  then  to 
talk  to  me.  They  really  want  to  be  heard.  Not  because  they  like  to 
jabber,  or  they  got  a  lot  of  time,  but  they  really  believe  they  have 
some  common-sense  things  to  suggest. 

Mr.  Chairman,  Republicans  are  in  control  of  Congress.  This  isn't 
a  partisan  hearing.  But  I  can  tell  you  if  Republicans  go  in  and  out 
of  majority  without  straightening  out  the  regulatory  system,  we 
will  have  failed  our  constituents.  It  is  a  mess. 

The  problem  is  that  it's  a  mess  everywhere.  I  mean,  from  USDA, 
to  OSHA,  to  EPA,  and  then  you  can  go  through  the  alphabet  every- 
where. And  what  has  happened  is  there  are  so  many  now  that  it 
has  finally  become  a  real  strong  political  issue  because  we  just  kept 
adding  them. 


64 

And  for  a  long  time  it  was  just  Calvani  and  the  farmers.  And 
then  pretty  soon  it's  this  group.  And  now  it  is  a  groundswell  of  all 
kinds  of  businesses  being  regulated.  So,  I  want  to  say  to  all  of  you, 
I  pledge  that  I  am  going  to  be  part,  with  him  and  others,  to  see 
that  we  change  this  system  so  that  it  has  common  sense,  reality, 
and  a  substantial  degree  of  objectivity  with  something  called  risk 
assessment  and  peer  review  on  a  science  basis. 

But  we  have  to  do  it.  The  only  thing  I  can  ask  of  you  is  that  you 
must  know  by  now  that  it  is  pervasive.  And  it  is  evolving.  And  it's 
very,  very  tough.  Every  time  he  is  going  to  have  a  hearing  in  small 
business,  he  is  going  to  hear  about  another  agency  and  another 
promulgation  of  a  rule. 

And  if  we  are  bright  enough  to  come  up  with  something  generic, 
you  know,  to  get  to  the  root  of  it,  then  we  will  have  been  doing  a 
real  service  for  you.  We  may  not  be  that  good.  It  may  be  too  tough 
to  do  it.  But  we  have  got  to  pick  the  worst  ones  to  get  out  there 
and  make  some  sense. 

My  own  observation  is  that  I  will  trust  a  group  of  small  business 
men  and  women,  diverse,  to  be  the  sounding  board  for  either  regu- 
lations before  they  are  final  or  reviewing  them  regularly  for  their 
common  sense  or  for  their  lack  of  any  rationale. 

Now  having  said  that,  on  a  lighter  note,  I  want  you  to  know  that 
Jerry  Calvani  from  down  in  Carlsbad,  New  Mexico,  was  my  first 
chairman  in  the  first  race  I  ran  for  public  office.  And  what  I  do  is, 
I  regularly  see  that  he  has  no  hair,  or  very  little.  And  so  I  have 
told  him,  he  really  should  not  conclude  that  he  is  getting  old.  Be- 
cause indeed  he  is  younger  than  me,  and  I  have  a  lot  of  hair.  And 
so  I  just  told  him  that  it's  probably  genetic  and  he  couldn't  do  any- 
thing about  it.  Nonetheless,  he  is  one  of  the  finest,  finest  citizens 
in  New  Mexico  and  I  really  compliment  you  on  your  testimony 
today. 

I  only  wish  we  could  have  that  pictorially  picked  up  and  shown 
to  the  public,  and  especially  the  follow-through  with  the  exposure 
that  people  get  on  golf  courses  and  they,  in  the  summertime,  might 
not  even  be  wearing  shirts,  they  certainly  won't  be  wearing  pants. 

Chairman  BOND.  No  pants?  [Laughter.] 

You  might  have  a  different  kind  of  golfer  in  New  Mexico.  I  want- 
ed to  correct  the  record  and  make  sure. 

Senator  DOMENici.  Nothing  will  get  by  this  gentleman. 

Chairman  Bond.  After  this,  I  am  going  to  take  up  golf. 

Senator  DOMENICI.  Let's  have  a  little  recess  now. 

Chairman  BOND.  I  want  to  say  again  a  sincere  thanks  to  this 
panel.  Senator  Domenici  has  said  it  very  well.  Try  to  pick  out  the 
major  problems.  It's  taken  us  40  years  to  get  into  this  mess  and 
we  started  on  this  effort  to  try  to  identify  existing  regulations  that 
needed  to  be  changed. 

I  made  the  statement,  which  some  of  my  staff  disapproved  of,  as 
we  try  to  sort  out  which  are  the  worst  of  the  regulations,  it's  sort 
of  a  quandary  that  you  find  the  mosquito  in,  the  nudist  colony.  You 
don't  know  where  to  strike  first. 

And  one  of  the  things  that  we  are  doing  in  coming  out  to  listen 
to  representatives  of  small  business,  people — we  do  not  ask  them 
to  come  to  Washington,  we  want  to  come  and  hear  from  you  what 
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are  the  nonsensical  things.  And  I  think  that  you  have  given  us 
good  fodder. 

Let  me  assure  you  that  the  forces  who  put  these  regulations  in 
place  are  only  slightly  diminished  in  number.  They  have  not  gone 
away.  They  have  very  powerful  friends  in  Washington.  And  we 
think  we  hear  a  clear  message.  Not  all  of  them  have  heard  that 
message. 

We  hope  that  with  your  good  advice  and  counsel  we  will  be  able 
to  change  the  direction  and  reverse  their  energy  and  their  efforts. 
But  it  took  us  40  years  to  get  here  and  it  is  not  going  to  be  an  easy 
task  to  get  it  changed.  We  are  going  to  need  your  continued  sup- 
port and  assistance.  With  that 

Senator  DOMENICI.  A  little  small  recess. 

Chairman  Bond.  We  will  take  a  five-minute  recess  and  look  for- 
ward to  hearing  the  third  panel. 

[Recess.] 

Chairman  Bond.  The  hearing  will  reconvene  and  Chet,  if  you 
would  be  so  kind  as  to  lead  off  and  introduce  or  otherwise  bring 
on  the  witnesses  on  this  third  panel? 

Mr.  L\TLE.  Thank  you,  Mr.  Chairman.  Senator  Domenici.  This 
panel  will  discuss  with  you  issues  surrounding  tax  burdens  on 
small  business,  cost  of  employment  issues  and  legal  exposure  costs. 
Virtually,  a  hundred  percent  of  the  small  businesses  in  New  Mexico 
are  impacted  significantly  by  these  issues.  These  are  very  general 
broad  areas,  and  I  will  reserve  my  comments  until  a  summary 
after  all  our  capable  business  people  have  testified. 

Senator  Domenici.  Marc,  just  pull  that  up  and  introduce  your- 
self 

STATEMENT  OF  MARC  SCHIFF,  PRESIDENT,  DESIGN 
COLLABORATIVE  SOUTHWEST,  INC.,  ALBUQUERQUE,  NEW 
MEXICO 

Mr.  SCHIFF.  My  name  is  Marc  Schiff.  I'm  an  architect  in  Albu- 
querque. The  subject  that  I  have  been  asked  to  address  today  is  the 
ADA  and  its  affect  on  small  businesses.  A  little  bit  of  background. 

The  ADA  is  a  federal  act.  It's  actually  a  civil  rights  act  that  was 
passed  in  late  1991.  I  have  a  copy  here  from  July  26th,  1991,  of 
the  ADA  Act  that  was  in  the  Federal  Register. 

The  purpose  of  the  ADA,  in  theory,  is  to  develop  and  guarantee 
access  to  buildings  and  to  sidewalks  and  to  essentially  all  parts  of 
the  building  environment  by  disabled  individuals.  Unfortunately, 
what  happened  in  the — this  is  my  opinion,  of  course — what  hap- 
pened in  the  full  development  of  the  ADA  is  that  it  goes  beyond 
the  issues  of  access  to  some  issues  which  are  almost  philosophical 
and  that  are  contained  in  a  discussion  on  antidiscrimination,  such 
as  the  guarantee  of  access  for  people  with  AIDS  and  HIV  and  is- 
sues which  are  not  directly  quantifiable  in  terms  of  hard  numbers 
and  hard  building-code  type  solutions. 

This  act  sets  forth  guidelines  for  access  and  design  of  that  access 
based  on  a  document  which  is  the  1991  ANSI  regulations.  Now 
ANSI  is  a  set  of  code-like  regulations  which  are  very  simple,  they 
are  very  easy  to  understand,  and  they  are  drawn  out  in  easy-to-see 
diagrams  that  can  be  used  by  building  officials  and  architects  and 
engineers. 
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The  hypothesis  I  present  to  you  today,  Mr.  Chairman,  Senator 
Domenici,  is  that  while  the  intent  for  provision  of  access  is  excel- 
lent and  something  that  we  should  have,  the  vagueness  surround- 
ing enforcement  and  side  issues  or  peripheral  issues  such  as  anti- 
discrimination make  compliance  very  difficult  for  small  business. 

One  thing  that's  important  to  understand  is  that  the  ADA  calls 
for  compliance  not  only  in  new  construction,  which  is  very  easy  to 
do,  and  it's  very  simple  and  straightforward,  but  it  also  calls  for 
compliance  in  existing  buildings.  And  it  does  this  in  an  extremely 
vague  way  such  that  the  small  business  person  and  small  property 
owner  is  virtually  exposed  to  legal  ramifications  and  is,  to  a  certain 
degree,  open  to  lawsuits,  open  to  financial  damages  by  possession 
of  existing  buildings. 

The  problem  that  I  would  say  for  small  business  is  that  the  ADA 
sets  forth  the  concept  of  access,  but  it  does  not  set  forth  a  clear  set 
of  either  priorities  or  trigger  thresholds,  what  I  call  them. 

It  also  does  not  prioritize  for  a  small  business  person  or  any 
property  owner  which  elements  of  a  building  are  most  important  to 
make  accessible.  Just  to  step  through  the  list,  there  are  some  obvi- 
ous threshold  priorities  that  one  could  imagine  such  as  entries  and 
exits,  restrooms,  alarms  and  life-safety  devices  and  vertical  access, 
meaning  elevators,  getting  people  between  floors. 

Obviously,  there  are  very  different  costs  associated  with  those 
kinds  of  mediations.  And  the  questions  then  become,  how  do  we  de- 
termine, for  existing  buildings,  what  elements  need  to  be  remedi- 
ated and  when  they  should  be  remediated,  what  should  be  required 
for  all  buildings  regardless,  if  anything,  what  should  be  required 
for  buildings  relative  to  size  of  buildings,  and  what  should  be  re- 
quired for  buildings  that  have  public  activities  as  opposed  to  pri- 
vate activities. 

At  this  point,  the  ADA  is  somewhat  vague  in  these  regulations. 
And,  again,  I  want  to  qualify  that  by  saying  that  the  ADA  is  not 
a  set  of  regulations  or  building  codes,  it  is  a  civil  rights  act. 

The  problem,  in  a  nutshell,  is  that  because  it's  open  to  interpre- 
tation, the  ADA  has  become  an  invitation  for  lawsuits.  I  am  not 
sure  of  the  precise  number,  but  there  are  literally  thousands  of 
lawsuits  pending  due  to  complaints  based  on  the  ADA  language. 

So,  the  question  then  becomes,  how  do  we  develop  some  reason- 
able solutions  to  working  with  the  ADA,  which  I  will  again  say  is 
a  commendable  goal.  I  think  what  we  have  to  look  at  is  tying  the 
ADA  to  hard  black-and-white  code  issues. 

One  suggestion  would  be  that  an  amendment  to  the  ADA  could 
be  developed  that  makes  it  come  into  force  only  insofar  as  it  super- 
sedes local  codes.  The  reason  I  am  suggesting  that  is  because  I  will 
show  you  here  the  1991  New  Mexico  Building  Code,  which  is  re- 
quired for  all  buildings  in  New  Mexico. 

Strangely  enough,  this  building  code  contains  the  same  language 
and  the  same  requirements  as  1991  ANSI.  It's  predicated  upon 
1991  ANSI.  The  concept,  then,  is  that  if  the  local  building  codes 
have  adopted — and  the  Uniform  Building  Code,  by  the  way,  1991, 
adopts  ANSI,  which  is  usually  much  of  the  country — if  those  build- 
ing codes  adopt,  substantially,  the  requirements  of  the  ADA,  then 
those  should  be  the  governing  items  rather  than  a  vague  interpre- 
tive document. 
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Secondly,  it  would  be  simple  and  it  would  be  reasonable,  and  I 
think  it  would  take  a  lot  of  burden  off  of  small  business,  if  the 
thresholds  or  the  triggers  that  force  remediation  of  existing  build- 
ings were  to  be  added,  in  a  clear,  no-nonsense  way,  to  the  language 
of  the  ADA. 

If  one  looks  at  the  Uniform  Building  Code,  one  finds  that  there 
are  certain  allowable  areas  under  which  exceptions  can  be  taken. 
We  should  have  the  same  type  of  thresholds  tied  to  the  ADA  so 
that  owners  of  very  small  buildings  don't  have  to  spend  as  much 
money  as  the  entire  building  is  worth  to  install  new  restrooms  and 
an  elevator. 

Obviously,  triggers  that  are  tied  to  the  building  code  for  remodel- 
ing permits  should  be  tied  to  the  ADA  or  vice  versa.  That  if  a  re- 
modeling permit  is  required,  then  a  minimum  set  of  accessibility 
standards  must  be  installed.  However,  if  no  permit  is  required, 
then  there  should  be  some  protection  for  the  property  owner  from 
these  enforcement  actions  which  are  being  initiated  based  on  the 
ADA. 

As  far  as  new  buildings,  I  will  say  that  all  of  the  design  prin- 
ciples and  design  requirements  of  the  ADA  are  not  difficult  to  in- 
corporate. We  do  this  every  day.  In  fact,  most  buildings,  new  build- 
ings that  have  been  built  since  1988,  are  substantially  close  to 
what  the  ADA  calls  for. 

It's  really  a  burden  on  existing  buildings.  I  can  tell  you — I  prob- 
ably shouldn't  say  this — the  building  I  work  in,  my  office  is  in,  is 
on  the  second  level  of  an  old  building  in  downtown  Albuquerque, 
it  does  not  have  an  elevator,  it  is  in  violation  of  the  civil  rights  act 
that's  called  the  ADA. 

I  do  not  own  the  building.  The  landlord  that  owns  the  building 
is  liable.  Strangely  enough,  as  a  business  owner  with  more  than  15 
employees,  I  am  also  liable  under  the  ADA.  So  there  are  some  bur- 
dens to  small  business  and  hopefully  we  can  look  at  those.  Thank 
you. 

Chairman  Bond.  Thank  you.  Mr.  Shaw. 

STATEMENT     OF     A-     PARK     SHAW,     III,     VICE-PRESIDENT, 
HOOTEN/STAHL  COMMERCIAL  INVESTMENT,  INC., 

ALBUQUERQUE,  NEW  MEXICO 

Mr.  Shaw.  Mr.  Chairman,  welcome  to  New  Mexico.  Nice  to  have 
you  here.  And  Senator,  good  to  see  you. 

I  am  Park  Shaw.  I  am  vice-president  of  Hooten/Stahl  Commercial 
Investment.  Hooten/Stahl  Realtors  is  the  largest  real  estate  firm  in 
the  state  of  New  Mexico.  Last  year  we  did  $305  million  worth  of 
business.  It  was  a  banner  year,  a  record  for  us.  We  have  170-some 
agents  and  40  employees  on  the  top  of  that. 

I  am  a  registered  professional.  I  am  one  of  4,000  CCIMs,  which 
is  Certified  Commercial  Investment  Member  of  the  National  Asso- 
ciation of  Realtors,  out  of  the  80,000,  they  say,  commercial  practi- 
tioners in  the  United  States. 

I  have  more  than  ten  years  of  experience  as  a  commercial  real 
estate  broker.  And  our  firm  is  28  years  old.  Marc  has  been  kind 
enough  to  lead  right  into  my  talk  regarding  liability  issues  and  so 
on.  My  topic  for  you  today — and  I  am  glad  to  be  able  to  present 
it — is  unreasonable  legal  exposure  costs. 
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When  we  had  our  meeting  in  the  Albuquerque  section  this  past 
summer  for  the  Small  Business  Advocacy  Council,  I  had  the  oppor- 
tunity to  be  the  facilitator  for  the  FIRE  Group;  that's  Finance,  In- 
surance and  Real  Estate.  And  in  that  group,  and  the  five  other 
groups  that  were  at  this  meeting,  a  fourth  item  came  up  besides 
the  three  which  you  and  the  Senator  wrote  down  at  the  beginning 
of  this  session  today,  and  that  was  the  need  for  tort  reform. 

And  those  of  us  who  particularly  are  involved  in  sales  and  who 
have  anything  to  do  with  liability — and  I  am  going  to  confine  my 
remarks  to  the  real  estate  industry  and  not  to  business  as  a 
whole — are  well  aware  of  the  liability  issues  that  came  up. 

And  without  a  doubt  tort  reform  and  legal  reforms  were  the  topic 
that  basically  brought  down  the  house  at  last  summer's  session. 

And  in  our  paper — ^you  have  this  in  your  packets  just  recently — 
in  fact,  conveniently,  February  16th,  "GOP  Expects  'Brawl'  Over 
Legal  Reform."  That's  in  our  Albuquerque  Journal.  You  will  be  able 
to  read  the  article,  but  it's  one  of  the  things  that  the  Speaker  of 
the  House  Gingrich  expects  will  really  cause  a  problem. 

His  reason:  the  legendary  lobbying  clout  of  America's  trial  law- 
yers. It's  a  very  edifying  article. 

My  statement  of  impact  is  this:  In  the  United  States,  the  most 
litigious  society  on  earth,  the  country  which  has  the  larger  ratio  of 
lawyers  per  capita  by  a  factor  of  at  least  ten  to  one  than  any  other 
industrialized  nation  in  the  world,  we  have  a  situation  where  tort 
reform  and  legal  reform  is  necessary  to  reduce  liability  situations, 
frivolous  contingency  lawsuits,  outrageous  damages,  excessive  legal 
fees  and  the  impact  on  innocent  defendants  for  the  real  estate  in- 
dustry as  well  as  for  business  in  general. 

I  probably  will  be  the  only  person  today  to  be  blasphemous 
enough  to  suggest  that  perhaps  here  is  an  area  where  there  needs 
to  be  more,  not  less,  regulation.  And  it's  interesting  that  an  under- 
lying theme  that's  been  brought  up  in  all  the  testimony  today, 
which  has  been  very  interesting,  is  that  all  of  these  rules  are  all 
written  by  lawyers.  But  there  doesn't  seem  to  be  rules  for  the  law- 
yers themselves. 

I  hear  chuckles  already,  I  know.  And  that's  why  I  brought  the 
article  up.  There  are  no  rules  for  the  lawyers.  And  I  mean  every- 
body understands  when  you  get  sued  that  it  starts  to  cost  you  on 
day  one,  whether  you  are  innocent  or  guilty. 

And,  obviously,  this  has  a  tremendous  impact  on  the  real  estate 
business,  which  is  where  I  am  supposed  to  stay,  but  as  well  as  all 
the  rest  of  the  general  business.  I  want  to  present  to  you  today 
some  of  the  impacts  on  my  business  of  commercial  real  estate,  and 
I  speak  not  only  for  my  firm,  but  I  also  speak,  I  am  sure,  for  the 
rest  of  the  real  estate  industry  in  New  Mexico. 

And  that's  a  broad  topic  in  itself,  but  I  took  the  liberty  to  call 
the  the  National  Association  of  Realtors,  the  Council  on  Investment 
Real  Estate  Institute,  which  is  the  commercial  real  estate  arm  of 
NAR,  also  the  Realtors  Association  of  New  Mexico,  the  Albuquer- 
que Board  of  Realtors,  and  as  well  a  number  of  people  who  are  ei- 
ther carriers  of  errors  and  emissions  insurance,  which  is  where  I 
want  to  go  with  this,  or  people  who  are  involved  in  that  industry 
one  way  or  the  other.  So  I  am  speaking  to  you  in  real  estate,  but 
not  specifically  for  my  company  but  for  all  of  us. 
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In  New  Mexico — these  are  actual  statistics  as  best  as  I  can  come 
up  with — an  average  of  52  percent  of  each  judgment  levied  goes  to 
the  attorneys. 

Contingency  lawyers — and  I  am  sure  we  all  know  about  them — 
file  suits  and  the  defendant  loses,  no  matter  what  the  deal  is,  be- 
cause the  payment  of  legal  fees  starts  immediately.  I,  as  a  commer- 
cial real  estate  broker,  am  not  an  inspector  of  properties.  I  don't 
warrant  that  they  are  environmentally  safe.  I  don't  warrant  that 
they  are  in  compliance  with  ADA,  all  of  the  other  sorts  of  things 
that  go  on. 

But  I,  as  a  real  estate  broker,  even  though  I,  or  the  agent  on  the 
other  side,  or  other  capable  parties,  consultants,  whatever,  may  go 
out  and  hire  the  appropriate  authority  to  conduct  such  investiga- 
tions as  are  necessary  to  make  for  a  fair  and  equitable  transfer  of 
property  from  one  party  to  the  next,  am  liable,  and  when  somebody 
goes  into  the  property,  whatever  the  problem  may  be,  I  am  right 
at  the  end  of  the  stick  on  it,  or  the  barrel  of  the  gun,  whatever  the 
case  may  be,  with  the  lawyer,  and  it's  just — it's  part  of  our  busi- 
ness. It  happens  all  the  time.  It's  an  awful  place  to  be. 

And  even  if  the  investigator's  expertise  is  excellent,  suits  come 
to  rest  with  the  real  estate  broker  because  we  have  to  carry  errors 
and  omission  insurance  and  therefore  we  are  perceived  as  being 
perhaps  the  only  parties  involved  in  the  entire  transaction  that 
have  "deep  pockets"  because  we  are  backed  up  by  the  insurance 
company.  We  have  to  be. 

Ninety-eight  percent  of  New  Mexico's  real  estate  suits  are  on  the 
condition  of  the  property  despite  the  availability  and/or  necessity  of 
full  disclosure  on  the  part  of  the  seller.  And  we  really  do  try  hard 
to  get  this. 

The  real  estate  broker  is  presumed  to  have  property-condition 
knowledge  which  is  superior  to  specialists  and  warranty  inspec- 
tions, even  though  we  may  contract  that  for  the  value  of  their  ex- 
pertise. 

For  our  company — and  I  can't  tell  you  about  the  cash,  you  know, 
situation  of  other  companies — but  last  year  our  errors  and  omis- 
sions premiums  went  from  $25,000  a  year  to  $40,000  a  year.  That's 
1993  to  1994.  And  I  understand  from  my  boss,  who  is  another  one 
of  my  sources  in  this,  that  he  says,  'Teah,  it's  going  to  go  up  by 
at  least  that  much  of  a  jump  again  this  year."  He  is  horrified  by 
this,  obviously. 

Furthermore,  our  company's  errors  and  omissions  deduction  has 
gone  up  from  $1,000  to  $5,000  in  two  years.  So  that  means  that 
every  time  that  somebody  doesn't  like  the  shingles  on  their  roof  or 
alleges  that  there  is  asbestos  in  an  industrial  property,  and  they 
sue  us,  we  are  out  5,000  bucks  at  the  start  before  anything  has 
been  decided  and  moves  down  the  road  and  that  most  expertly  af- 
fects our  cash  flow.  We  are  small  business.  Maybe  we  are  big  busi- 
ness, but  still  we  are  business.  I  am  an  independent  contractor  and 
I  have  to  carry  these  things  by  myself. 

And  particularly  in  the  commercial  real  estate  section  because 
we  have — well,  our  work  is  not  cookie  cutter  at  all.  Every  trans- 
action is  different.  We  put  lots  of  hold-harmless  language  in  our 
contracts  to  purchase  or  to  lease  or  whatever  the  transactions  may 
be,  and  we  do  this  within  the  guidelines  of  saying,  "Hey,  you,"  as 
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the  buyer  or  the  seller,  the  lessee,  leasor,  "have  to  insure  to  your- 
self and  to  your  satisfaction  that  this  property  is  what  you  are  buy- 
ing, and  we  give  you  all  the  latitude  that  you  need  to  be  able  to 
have  whatever  inspections  you  need  to  have  done,  completed  again 
to  your  satisfaction,"  and  still  we  are  the  ones  at  the  end  of  the  gun 
barrel  when  there  is  any  kind  of  a  problem. 

The  hold-harmless  language  is  practically  boilerplate  in  our  now 
nonstandard  and  standard  contracts,  as  our  damage  cost.  And  still 
the  legal  shadows — the  legal  action  shadows  our  every  move.  "I  will 
call  my  lawyer."  I  have  heard  it  a  thousand  times,  more  than  a  dec- 
ade in  this. 

And  it's  just,  you  know,  it's  like,  "Good  morning,"  "I'll  call  my 
lawyer." 

Aiid  Marc  is  telling  me  right  now,  his  deductible — and  this  is  the 
same  thing — and  Marc  and  I  work  together  on  things — his  deduct- 
ible is  $10,000.  He  is  paying  $35,000  a  year  for  a  $250,000  policy, 
which  in  my  head  you  need  to  talk  to  your  insurer,  because  you 
will  go  out  of  business  or  you  can  get  sued  out  of  business,  because 
it  just  isn't  going  to  get  you  anywhere. 

He  says  I  am  getting  away  cheap  at  Hooten/Stahl.  I'll  tell  my 
boss  that. 

And  in  your  packet  I  have — and  my  purpose  is  not  to  bash  law- 
yers. Now,  I  really  want  to  make  that  clear.  But  we  need  to  put 
a  cap  on  what's  going  on.  And  this  is  where  I  feel  that  there  needs 
to  be  some  regulation  rather  than  fewer  regulations. 

I  took  the  liberty  from  a  bank  in  Oregon  to  include  a  cartoon  that 
was  sent  to  me — I  might  add  in  a  lawsuit  on  a  property — and  it  has 
the  professor  at  the  lectum  speaking  to  a  bunch  of  students.  And 
in  the  background  is  a  large  sign — and  I  do  this  for  the  audience — 
which  says  "law  school"  and  the  professor  is  saying,  "Oh,  you  win 
some  and  you  lose  some,  but  remember — ^you  get  paid  for  all  of 
them." 

Lawyers  are  almost  always  involved  on  both  sides  of  our  trans- 
actions, and  I  have  seen  any  number  of  times  that  they  get  paid, 
whether  the  deal  goes  through  or  not.  And  it's  amazing  how  they 
can  obfuscate  some  simplest  language  involved  in  a  real  estate 
transaction.  And  my  personal  experience  is  that  I  have  seen  any 
number  of  times  both  sides  run  the  legal  fees  as  far  as  they 
thought  that  it  should  go,  to  the  point  where  they  let  it  really  get 
outrageous,  and  then  decide — and  I  think  it's  good  for  their  busi- 
ness credibility — to  allow  the  transaction  to  go  through. 

And  it's  awful  to  be  party  to  this  when  your  buyer  or  seller  says, 
"Hey,  man,  where  does  this  end?  Where  does  it  end?" 

And  so  it's  like  then  they  proceed.  And  I  hear  this,  that  it's  a  na- 
tion run  by  lawyers  for  lawyers.  And  I  choose  to  not  believe  that, 
but  it's  what  I  hear  very  often  in  my  business.  And  I  also  have  to 
say  I  am  honest  enough  to  realize  that  both  of  you  have  been  to 
law  school  and  I  realize  who  my  audience  is,  but  you  asked  us  here 
to  hear  the  facts.  And  I'm  going  to  do  my  best  to  (A),  make  myself 
popular,  and  (B),  get  a  point  across. 

Most  of  the  suits  that  come  about  in  the  state  of  New  Mexico, 
within  our  corporate  experience  and  within  the  corporate  experi- 
ence with  which  I  am  familiar,  end  up  outside  the  court  in  settle- 
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ment,  making  documentation  and  financial  exposure  of  what  the 
terms  of  the  settlement  were  very  difficult  to  ferret  out. 

When  they  do  reach  the  courts,  the  judges,  as  I  mentioned  in  my 
opening  statements,  have  a  tendency  to  just  award  outrageous  set- 
tlements. And  then,  as  I  mentioned  in  the  beginning,  in  the  state 
of  New  Mexico  an  average  of  52  percent  of  each  judgment  goes  to 
the  attorneys.  And  an  interesting  twist  in  this  which  I  found — and 
I  called  two  or  three  E&O  people — an  interesting  twist  to  this  is 
that  the  larger  the  settlement  the  greater  the  cut  that  the  attor- 
neys get  on  that.  I  really  scratched  my  head  for  that,  but  I  heard 
that. 

Chairman  Bond.  Mr.  Shaw,  if  you  could  wrap  it  up?  We  have 
three  more  witnesses  and  we  are  unfortunately  running  short  of 
time.  I  have  to  say  that  I  have  spent  a  lot  of  time  talking  with  my 
good  friend,  the  senior  Senator  from  New  Mexico,  about  legal  ex- 
penses, so  we  know  about  those  as  well,  and  there  is  nothing  you 
can  do  to  make  yourself  more  popular  in  an  audience  of  small  busi- 
nesses than  bash  lawyers.  I  have  a  whole  bunch  of  lawyer  jokes 
that  I  usually  tell. 

Mr.  Shaw.  I  am  not  going  to  bring  any  of  those  up.  But  my  next 
comment,  Mr.  Chairman,  was  the  solutions,  and  I  don't  want  to  be 
sophistic  about  this  and  not  propose  anything. 

The  "loser  pays  rule"  is  something  that  really  needs  to  be  ad- 
dressed, particularly  for  contingency  lawyers,  Number  1. 

Number  2,  I  feel  that  there  needs  to  be  a  cap  on  the  percent  of 
damages  for  contingency  lawyers. 

Number  3,  there  needs  to  be  some  kind  of  structure  for  settle- 
ments and  judgment  awards. 

And  Number  4,  and  I  thank  Senator  Domenici  for  this,  he  and 
Senator  Christopher  have  gone  to  work  on  the  Private  Security 
Litigation  Reform  Act  and  I  understand  there  are  similar  bills  in 
Congress. 

So  I  laud  the  Republican  party  for  taking  a  look  at  this  situation, 
but  as  I  mentioned  in  the  beginning,  it  is  a  fourth  part  of  what 
went  on  at  our  Small  Business  Advocacy  Council  this  summer  and 
it  is  really  something  that  needs  to  be  addressed  to  allow  the  agen- 
cies of  the  United  States  to  be  able  to  work  well.  Thank  you,  Mr. 
Chairman,  Senator. 

Chairman  Bond.  Thank  you. 

[Attachments  to  the  statement  of  Mr.  Shaw  follow:] 
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STATEMENT  OF  DEEADRA  WHITE,  VICE  PRESIDENT, 
ENCHANTMENT  JEWELRY  CORP.,  ALBUQUERQUE, 
NEW  MEXICO 

Ms.  White.  Thank  you,  Mr.  Chairman,  Senator.  My  name  is 
Deeadra  White.  I  am  with  Enchantment  Jewelry  Corporation.  We 
manufacture  Southwestern-style  costume  jewelry,  and  employ 
about  90  people.  My  area  of  expertise  would  have  to  be  filling  out 
forms. 

I  feel  like  I  am  really  drowning  in  what  you  said,  an  alphabet 
or  acronym  soup.  Some  of  the  regulatory  compliance  that  we  deal 
with  on  a  daily  basis — and  if  you  will  allow  me,  I  may  get  tongue- 
tied  on  this  one— ADA,  FLSA,  FMLA,  ERISA,  COBRA,  FUTA,  EIC, 
IRCA,  OSHA,  DOL,  SBA,  EEOC,  BLS,  INS,  and  IRS  to  name  some 
of  those. 

And  that's  not  to  mention  the  numbered  forms,  because  so  many 
forms  have  form  numbers  instead  of  names.  So  this  is  just  the  reg- 
ulatory authorities  that  we  deal  with.  Because  of  this,  there  is  a 
lot  of  conflict  and  confusion  and  cost  in  some  of  these  areas. 

We  have  some  conflicts  with  Title  VII  of  the  Civil  Rights  Act, 
1964,  that  conflicts  with  the  Immigration  Reform  Control  Act  of 
1986.  Title  VII  does  not  distinguish  between  authorized  and  unau- 
thorized aliens.  Therefore,  it  protects  the  unauthorized  alien. 

Employers'  preference  for  citizens,  nationals,  and  intending  citi- 
zens may  violate  this,  although  this  preference  is  required  by  the 
Immigration  Reform  Control  Act  of  1986. 

The  U.S.  Department  of  Justice  Immigration  and  Nationalization 
Service  requires  Form  1-9  be  filled  out  on  all  the  employees  that 
we  hire.  However,  we  can  only  have  this  filled  out  after  we  have 
hired  them,  so  we  can't  conform  to  the  IRCA  Act  and  show  pref- 
erence to  those  people  who  are  citizens,  or  nationals,  or  intending 
citizens. 

We  have  conflicting  problems  with  the  EEOC.  They  come  in  and 
perform  a  compliance  audit  for  us  and  the  first  thing  that  they  ask 
for  is  a  list  of  our  employees  by  name,  by  minority  group,  by  sex, 
age  and  disability. 

We  are  not  privileged  to  any  of  that  information  in  the  hiring 
process,  so  it's  a  simple  guess  on  our  part  as  to  what  ethic  group, 
what  age,  etc.,  these  people  are.  Now,  I  know  our  people  well,  so 
I  can  give  that  information.  But  the  EEOC  actually  comes  and  asks 
for  that  roster  when  they  come  in.  I  will  add  that  they  are  very 
helpful,  and  they  do  sympathize  with  me,  but  "where  is  the  roster?" 
So  we  do  comply. 

The  Bureau  of  Labor  Statistics  requires  us  to  fill  out  a  form  and 
post  it  each  February.  It's  the  OSHA  Form  200.  This  is  filled  out 
and  posted.  Now,  in  January,  a  month  prior  to  that,  we  received 
a  survey  from  OSHA  with  the  exact  same  information  required  on 
it. 

I  would  propose  that  maybe  we  just  simply,  in  March,  copy  this 
form  and  send  it  on  to  OSHA,  because  it's  the  exact  same  thing. 
Sign  it  and  send  it  off.  We  also  fill  out  surveys  at  the  end  of  the 
year  for  numerous  agencies. 

Prior  to  1994,  we  had  one  line  that  we  put  backup  withholding 
on,  on  Form  941,  it  was  one  simple  line.  The  new  Form  945  has 


77 

replaced  that,  and  it  is  three  pages  long.  And  that  replaced  a  one 
line  on  the  941. 

I  had  to  giggle  when  I  saw  the  Paperwork  Reduction  Act  notice 
on  the  bottom  of  that  form  because  it  is  now  three  hours  and  50 
minutes  to  prepare  when  it  was  a  simple  line  entry. 

All  of  these  things  incur  costs  to  the  employer.  We  subscribe  to 
services  each  year  to  keep  us  current  on  any  new  changes  in  regu- 
lations that  we  might — any  traps  we  might  fall  into.  We  subscribe 
to  guides  that  interpret  regulations.  And,  of  course,  they  say  they 
do  not  intend  to  back  us  up  on  their  interpretations  but  at  least 
we  have  got  a  little  something  in  clear  language  that  we  can  work 
with.  These  costs  are  thousands  of  dollars  each  year. 

I  would  like  to  add  this — the  90  people  that  we  employ,  their 
health  and  safety  and  civil  rights  are  of  utmost  concern  to  our  com- 
pany and  we  do  believe  in  some  of  these  regulations.  However,  the 
paperwork  involved  is  very  burdensome. 

Prior  to  the  ADA,  we  had  a  two-page  simple  application.  We  had 
a  one-paragraph  job  description  and  a  three-step  hiring  process, 
three  stages  in  our  hiring  process. 

After  ADA,  we  now  have  a  four-page  job  application,  a  seven- 
page  job  description,  which  requires  legal  advice  to  write  one.  We 
have  approximately  50  job  descriptions  that  we  have  had  to  write, 
at  a  cost  of  over  $4,000,  to  write  all  of  our  job  descriptions. 

The  application  and  hiring  process  is  now  about  a  seven-step 
process.  As  before,  it  was  only  a  three-step  process. 

ERISA,  which  is  the  Employee  Retirement  Income  Security  Act, 
has  also  come  along  with  a  new  regulation  that  requires  the  fidu- 
ciary of  the  plan,  and  the  administrator  of  the  plan,  to  allow  for 
diversified  investments  for  the  employees  to  choose  where  they  are 
putting  their  retirement  money. 

They  have  also  increased  the  reporting  requirements.  Our  ad- 
ministrative costs  are  now  five  percent  of  our  very  small  plan.  The 
administrative  costs  in  one  year  have  doubled.  They've  increased 
considerably.  We  don't  want  to  pass  that  cost  on  to  the  employees. 

I  don't  want  to  end  on  a  bad  note,  but  I  would  like  to  say  that 
with  ADA  we  have  had  a  larger  group  of  people  to  choose  from.  The 
people  that  we  hired  with  disabilities  who  have  come  to  us  are  mo- 
tivated, they  are  encouraging,  they  have  positive  attitudes,  they 
are  conscientious  and  reliable.  They  now  have  become  contributing 
taxpayers  as  well  as  valuable  members  of  their  community.  And  we 
value  them  in  our  company  as  well.  We  would  just  like  some  relief 
from  some  of  the  paperwork,  not  from  these  employees. 

Our  qualified  retirement  plan,  401-K  plan,  with  its  tax-deferred 
benefits,  has  offered  an  opportunity  for  our  employees  to  provide 
for  their  own  future. 

If  we  have  to  pass  the  increasing  costs  on  to  these  employees, 
they  are  going  to  be  able  to  put  less  and  less  into  the  plan  that 
provides  for  their  future. 

This  opportunity  has  been  taken.  Our  employees  have — those 
with  even  minimal  skills  and  minimal  pay — participated  in  our  re- 
tirement plan.  We  are  very  proud  of  those  people  who  have  done 
this  and  proud  that  they  have  seen  the  need  to  provide  for  their 
own  future. 
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I  want  to  wish  you  both  well  in  your  endeavors  in  trying  to  re- 
lieve some  of  this  burden  from  the  small  business.  I'd  like  to  say 
right  now  that  I  am  very  grateful  I  am  in  small  business  and  not 
in  a  large  business.  I  can't  even  imagine. 

Regulatory  compliance  should  serve  business  as  well  as  employ- 
ees. And  I  also  feel  that  in  an  area  of  human  resources,  I  would 
like  to  see  a  human  every  once  in  a  while.  Most  of  my  time  is  spent 
in  regulatory  compliance  and  I  see  less  and  less  of  our  employees 
because  I  am  doing  more  and  more  of  the  paperwork.  I  thank  you 
very  much  for  your  time. 

Chairman  Bond.  Thank  you  very  much,  Mrs.  White. 

[The  prepared  statement  of  Ms.  White  follows:] 
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SENATE  SMALL  BUSINESS  COMMITTEE 

FIELD  HEARING 

ALBUQUERQUE,  NM 

MONDAY,  FEBRUARY  20,  1995 

COST  OF  EMPLOYMENT 

Presentation  by 
Deeadra  White,  Vice  President  of  Enchantment  Jewelry  Corporation, 

Panel  3 


ALPHABET  SOUP 

The  overwhelming   regulatory  compliance   required  of  the   smal 
business  with   regard  to  employment. 

ADA     Americans  With   Disabilities  Act 

FLSA  Fair  Labor  Standards  Act 

FMLA  Family  and  Medical  Leave  Act 

ERISA  Employee  Retirement  Income  Security  Act 

COBRA  Consolidated  Omnibus  Reconciliation  Act 

FUTA  Federal  Unemployment  Tax  Act 

IRCA   Immigration    Reform   Control   Act 

OSHA  Occupational  Safety  and  Health  Act 

TITLE  VII     Civil  Rights  Act  of  1964 

DOL  U.S.  Department  of  Labor 

SBA   Small    Business   Administration 

EEOC  Equal  Employment  Opportunity  Commission 

BLS  Bureau  of  Labor  Statistics 

INS   Immigration   and   Naturalization   Services 

IRS  Internal  Revenue  Service 

EIC  Earned  Income  Credit 
TJTC  Target  Jobs  Tax  Credit 


CONFLICT  AND  CONFUSION 

Some  of  the  conflicting   regulation,  and  traps  the  small  business  can 
get  caught  in. 
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*  Title  VII  of  the  Civil   Rights  Act  of  1964  does  not  distinguish 
between   authorized   and   unauthorized  aliens;   therefore   protects 
unauthorized  aliens.     But,  an  employers  preference  for  citizens 
and  nationals  required  by  the   Immigration   Reform  Control  Act 
of  1986  may  violate  Title  VII.     The  Immigration  and  Natural- 
ization  Service,   U.S.   Department  of  Justice  requires  form   1-9, 
to  be  completed  by  all  employees.     This  form  is  to  establish 
employment   eligibility.      Unfortunately   for   the   employer, 

this  form  is  to  be  completed  after  the  employee  is  hired. 

*  The  EEOC  performs  audits  to  insure  that  the  employer  is  in 
compliance  with   Title  VII  of  the  Civil   Rights  Act  of   1964. 
EEOC  asks  for  a  roster  of  current  employees  grouped  by 
department,   showing:      identification   by   minority  group,   sex, 
and  whether  they  are  disabled.     Unfortunately  we  can  not 
ask  any  of  these  questions  of  our  applicants  or  employees. 

*  Because  of  the  vagueness  of  the  Americans  With   Disabilities 
Act,     injured  workers  who  have  filed  for,  and  received  workers 
compensation   awards,   subsequently  file   law  suits  claiming 
damages  under  ADA.    The  courts  are  now  deciding  whether  a 
worker,  with   and   impairment  under  worker's  compensation 
laws,  is  disabled  as  defined  by  ADA.     In  addition  the  court  must 
decide  whether  the  employer  may  create  a  potential  liability 
under  ADA  by  putting  a  worker  into  a  light  duty  position. 

DUPLICATION    AND    MULTIPLICATION 

The  duplication  of  paperwork  when  reporting  to  regulatory 
authorities. 

*  The  Bureau  of  Labor  Statistics  requires  that  form  OSHA  200, 
Log  and  Summary  of  Occupational  Injuries  and  Illness,  be 
completed  and  posted  for  the  month  of  February.     In  January 
we  receive  a  survey  from  OSHA  requesting  that  exact  infor- 
mation.    Wouldn't  is  be  simpler  to  mail  the  log  to  OSHA  after 
it  has  been  posted? 

*  Prior  to  1994  backup  withholding  was  reported  on  one  line  on 
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form  941  to  the  Internal  Revenue  Service.  In  1994  that  one 
line  on  form  941  was  replaced  by  a  new  form  945,  which  is 
three  pages  long.     Paperwork  Reduction  Act? 

*  The  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics 
requires  form  BLS  790  be  completed  each  month.     The  form 
asks  for  the  number  of  paid  employees  each  month.    This  exact 
information  is  also  sent  to  the  New  Mexico  Department  of 
Labor  each  quarter.    Since  the  New  Mexico  Department  of  Labor 
is  a  Cooperating  Representative  of  the  U.S.  Department  of 
Labor,  couldn't  those  two  agencies  share  the   information? 

TIME  AND  MONEY 

Financial   impact  of  compliance  to   regulation. 

*  We  purchase  subscriptions  to  services  and  newsletters,  as 
well  as  pay  attorney  fees  to  interpret  rules  and   regulations. 

1995  Guide  to   Payroll  295.00 

Seminars  500.00 

Employers  Guide  to  FLSA  279.00 

Employment    Discrimination  70.00 

Federal  Employment  Laws  50.00 

Employers  in  the  Courts  85.00 

New  Mexico  Labor  Letter  225.00 

Attorneys    Fees  1,000.00 


Approximate  annual  costs  for 

interpreting     regulations  2,504.00 


ADA  and  EEOC  require  written  job  descriptions,  and  the 
physical  demands  for  each  job.    The  EEOC  recommended  that 
an   attorney   review  the  descriptions. 

Research  250.00 

Staff    time  500.00 

Management  time  750.00 

Attorney    fees  2,500.00 
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4,000.00 


*     Starting  with  plan  years  beginning  after  1992,  The  Employee 
Retirement  Income  Security  Act  states  that  in  order  for  a 
participant  to  exercise  control  over  the  assets  in  his  or  her 
retirement  account,  he  or  she  must  be  able  to  1)  choose  from 
a  broad  range  of  investment  alternatives-each  of  which  have 
different  risk  and  return  alternatives,  2)  be  able  to  give 
investment   instruction   with   a   frequency  which    is   appropriate 
in    light  of   marked   volatility--at   least  once  within   a   3   month 
period,   3)   diversify   investments  within   and   among   investment 
alternatives,   4)   obtain   sufficient   information   to    make 
informed   investment  decisions.     The  administrative  costs  for  our 
very  small  plan  are  now  5%. 

Administrative   costs  for  plan   year   1993     2,443.00 
Administrative   costs  for  plan   year   1994     5,212.00 

CONCLUSION 

The  health,  safety,  and  civil  rights  of  our  employees  is  of  the  utmost 
importance  at  Enchantment  Jewelry  Corporation.     I  believe  that  the 
many  of  these  acts,  regulations,  and  reporting  requirements  do  have 
the  best  of  intentions.     Since  the  Americans  With   Disabilities  Act, 
we  have  been  able  to  hire  from  a  broader  base  of  applicants.    The 
employees  with  disabilities  that  we  have  hired  are  motivated  and 
have  positive  attitudes.     They  are  conscientious  and  reliable.     These 
employees  have  become  contributing  taxpayers  and  valued  members 
of  their  communities.     The  qualified  401  (k)   plan,  with  tax  deferred 
benefits  to  the  participants,  has  given  our  employees  a  way  to 
provide  for  their  own  future.     This  opportunity  has  been  taken 
advantage  by  even  some  of  our  lowest  paid  unskilled  workers. 
However,  regulatory  compliance  should  serve  not  only  the 
employees,  but  the  small  business  as  well.     Regulatory  compliance 
should  not  be  put  in  place  to  serve  the  government  and  its 
bureaucracies.     Human  resources  should  spend  more  time  with 
humans  than  with  paperwork. 

Thankyou. 
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STATEMENT  OF  TY  JUANA  HISE,  OWNER  AND  CHIEF 
FINANCIAL  OFFICER,  CEMCO,  ALBUQUERQUE,  NEW  MEXICO 

Ms.  HiSE.  Senator  Bond  and  Senator  Domenici.  I  am  Ty  Juana 
Hise  and  my  husband  and  I  are  owners  of  CEMCO,  a  small  manu- 
facturing company  in  Albuquerque.  We  have  been  in  business 
about  32  years.  The  business  was  started  by  my  husband's  father. 

We  manufacture  Turbo  Rock  Crushers  and  employ  about  30  peo- 
ple: precision  welders,  mechanics,  machinists  and  support  staff. 

The  business,  as  I  say,  was  started  by  Mason.  And  Neil  has  ag- 
gressively worked  at  and  directed  CEMCO  for  about  20  years  now. 
As  my  husband  states,  "as  business  owners,  we  only  work  half 
days,  12-hour  days!" 

CEMCO  has  grown  from  a  small  welding/repair  shop  to  a  manu- 
facturing firm  which  utilizes  CNC,  or  computerized  machinery,  has 
international  customers  in  France,  Uzbekistan  (Russia),  Turkey, 
Greece,  Japan,  British  Virgin  Islands,  Mexico  and  Canada,  as  well 
as  across  the  United  States,  and  had  sales  last  year  of  5.2  million 
dollars. 

Because  we  do  believe,  as  the  other  employers  I  have  heard 
today,  believe  in  their  employees  and  the  importance  of  those  em- 
ployees, we  have  safety  programs,  a  group  health  plan  and  a  profit- 
sharing  plan  for  the  benefit  of  our  employees.  For  over  20  years 
CEMCO  has  given  vocational  training  to  various  students  and  paid 
those  students  for  the  training. 

CEMCO  currently  employs  five  full-time  people  to  handle  just 
the  paper  flow.  That's  five  out  of  about  28  currently.  That's  close 
to  20  percent.  This  consists  not  only  of  the  invoicing  and  account- 
ing, payroll  records,  insurance  information,  but  also  data  to  comply 
with  MSHA  and  OSHA,  tracking,  documenting  and  filling  out  the 
necessary  "material  safety  data  sheets"  for  the  raw  materials  nec- 
essary to  produce  and  manufacture  our  product. 

There  are  thousands  of  pages  that  constitute  the  Clean  Air  Act, 
the  Clean  Water  Act  and  the  Americans  with  Disabilities  Act,  etc. 
There  are  a  lot  of  duplication  in  trying  to  comply  with  all  these  reg- 
ulations. We  estimate  that  the  time  expenditure  alone  to  maintain 
the  paperwork  for  information  regarding  just  these  government 
regulations  cost  us  upwards  of  $150,000  each  year. 

In  addition,  CEMCO  pays  $126,000  for  various  types  of  insur- 
ances: products  liability,  general  liability,  auto,  workmen's  comp, 
group  health.  These  costs  increase  nationally  at  approximately  15 
percent  per  year,  as  I  understand. 

Taxes  paid  include  federal  and  state  income  taxes,  federal  and 
state  unemployment  taxes,  gross  receipts  taxes,  employer  FICA- 
Medicare,  gasohne  taxes,  property  tax  on  our  land,  buildings,  and 
our  machinery  and  various  fees  such  as  road  usage,  hazardous  ma- 
terial usage  on  gases  used  in  welding,  and  lubricants  used  in  ma- 
chining. Well  over  $200,000  a  year. 

It  has  become  increasingly  difTicult  for  an  employer  to  hire  a 
qualified  person  for  any  job,  as  the  government  protects  the  un- 
qualified. Then  it  is  difficult  to  fire  employees  for  valid  reasons 
such  as  poor  attendance,  poor  quality  of  work  and  destructive  atti- 
tude towards  the  employer  and  the  company. 

When  trying  to  do  business  with  the  government  as  a  customer, 
all  the  responsibility  for  the  performance  of  the  job  is  placed  on  the 
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business.  We  must  furnish  bond  insurance,  performance  insurance, 
product  timely,  etc.  Yet  the  government  does  not  even  guarantee 
to  pay  for  these  services  timely.  As  a  rule,  the  business  usually  car- 
ries the  amounts  for  these  services  90  to  120  days,  when  the  nor- 
mal customer  is  expected  to  pay  in  30  to  45  days. 

CEMCO  also  fills  out  numerous  government  surveys  each  year, 
ever3rthing  from  international  sales  information  to  workmen's  comp 
data.  Usually,  this  information  is  a  duplication  of  effort  and  our 
records  are  not  kept  in  the  format  that  the  government  requires, 
therefore  causing  additional  work.  These  reports  are  mandated  and 
if  not  reported  timely,  there  are  both  threats  and  penalties  from 
the  government. 

Through  required  acceptance  of  mediocrity,  the  government  has 
given  business  less  to  work  with  and  more  to  be  accomplished.  Gov- 
ernment regulations  in  all  of  the  above-mentioned  fields  are 
suffocateing  enterprise.  Taxes  and  government  interference  have 
become  such  a  large  part  of  business  that  the  incentives  are  being 
destroyed.  Government  is  not  only  taxing  our  profits,  our  employ- 
ees and  our  existence,  it  is  taxing  our  patience. 

I  do  not  disagree  with  the  intent  to  protect  our  resources  and  our 
people,  but  I  do  propose  a  change  in  attitude.  Business  is  not  the 
villain  here.  Most  businesses  do  care  about  their  employees,  their 
products  and  customers.  I  suggest  the  legislature  address  laws  and 
regulations,  eliminate  duplications,  keep  only  what  is  applicable  to 
accomplish  a  valid  end.  Reduce  government  intervention  to  what  is 
necessary  and  beneficial  and  enforce  those  regulations.  In  other 
words,  keep  it  simple. 

Remember,  business  is  the  foundation  for  real  employment  and 
promotes  the  creation  of  national  stability.  Take  care  of  us.  We 
help  make  good  things  happen. 

Chairman  BOND.  Thank  you  very  much,  Ms.  Hise.  Ms.  Davidson. 

STATEMENT  OF  MARGARET  DAVIDSON,  ATTORNEY,  KELEHER 
AND  McLEOD,  ALBUQUERQUE,  NEW  MEXICO 

Ms.  Davidson.  I  am  Margaret  Davidson.  After  Mr.  Shaw's 
speech,  I  am  almost  afraid  to  say  that  I  am  an  attorney,  but  I  am 
proud  to  say  that  I  am  with  the  Keleher  &  McLeod  law  firm. 

In  my  practice,  I  have  represented  both  employers  and  employ- 
ees. Additionally,  since  1991,  I  have  presented  more  than  60  semi- 
nars on  compliance  with  the  Americans  with  Disabilities  Act  to 
small  businesses  and  other  attorneys  and  I  strongly  support  the 
purposes  of  the  ADA. 

When  enacting  the  ADA,  Congress  correctly  emphasized  that  as- 
sessments of  the  employee's  situation  needs  to  be  done  on  a  case- 
by-case  basis.  Unfortunately,  because  of  the  vagueness  in  the  regu- 
lations, this  has  been  translated  into  a  lawsuit-by-lawsuit  basis. 

It  is  vital  that  the  EEOC  issue  regulations  which  further  define 
terms  used  in  the  ADA,  such  as  "disability."  Right  now  employers 
I  represent  are  having  to  defend  charges  of  discrimination  involv- 
ing people  who  claim  they  are  disabled,  but  in  fact  these  same 
claimants  are  currently  working  in  other  jobs  without  requesting 
any  reasonable  accommodations  be  provided  by  their  new  em- 
ployer. The  current  chairman  of  the  EEOC,  Gilbert  Casellas,  has 
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indicated  that  the  agency  would  be  preparing  a  clearer  definition 
of  what  constitutes  a  disability. 

In  addition,  I  would  urge  the  agency  to  include  in  its  definition 
of  an  "undue  hardship"  under  the  Act  what  percentage  of  profits 
constitutes  such  hardship.  Right  now  it  is  an  extremely  vague 
term.  By  using  the  percentage  of  profits,  employers  would  have  a 
benchmark.  This  would  reduce  uncertainty  for  the  employers  and 
the  corresponding  litigation. 

Now  I  come  to  the  part  that  I  hope  Mr.  Shaw  will  like.  Another 
area  of  concern  is  the  amount  of  time,  effort  and  money  which  is 
often  spent  by  small  businesses  in  responding  at  the  administrative 
level  to  a  claim  of  discrimination.  This  is  particularly  true  since  it 
is  often  employees  who  realize  they  are  about  to  be  disciplined  that 
file  charges  with  the  EEOC  as  a  pre-emptive  measure. 

Employers  then  spend  many  hours  preparing  responses  in  order 
to  maximize  the  probability  that  there  will  be  a  finding  of  no  prob- 
able cause  by  the  agency.  There  is  nothing  more  disappointing  to 
an  employer  than  to  have  prepared  a  respK)nse  which  is  not  acted 
upon  by  the  EEOC  within  180  days. 

After  this  180-day  period,  the  employee  can  seek  a  right-to-sue 
letter  which  must  be  automatically  issued,  and  go  to  federal  court 
without  the  agency  having  acted.  This  creates  frustration  on  the 
part  of  the  employers  who,  as  taxpayers,  foot  the  bill  for  the 
EEOC's  lack  of  action. 

Something  must  be  done  to  encourage  the  local  offices  to  act 
within  the  180-day  period.  Perhaps  making  some  level  of  funding 
contingent  upon  a  certain  percentage  of  matters  resulting  in  deter- 
minations within  the  180-day  period  would  be  an  appropriate  in- 
centive. 

To  offset  the  fear  that  this  would  result  only  in  more  findings  of 
probable  cause,  I  would  propose  that  the  law  be  changed  so  that 
if  a  probable  cause  finding  results,  then  a  mandatory  alternative 
dispute  resolution,  such  as  a  time-limited,  nonbinding  arbitration, 
must  occur.  If  the  employer  or  employee  rejects  the  arbitration 
award  and  subsequently  achieves  a  less  favorable  result  in  court, 
then  the  rejecting  party  should  be  liable  for  the  costs  and  attor- 
neys' fees  of  both  parties. 

If  the  EEOC  makes  a  finding  of  no  probable  cause  to  believe  dis- 
crimination has  occurred  and  the  employee  takes  his  case  to  Fed- 
eral Court,  where  the  Court  determines  the  employer  acted  prop- 
erly, the  employer  currently  has  very  little  chance  of  recovering  his 
attorneys  fees  from  the  plaintiff.  Under  the  case  law,  to  be  entitled 
to  attorney's  fees,  the  employer  must  show  that  the  employee's 
claim  was  frivolous.  The  employee  need  only  win. 

I  would  propose  that  the  law  be  changed  so  that  if  an  employee 
receives  a  finding  of  no  probable  cause  by  the  EEOC  and  decides 
to  pursue  the  matter,  again  the  winning  party  in  the  lawsuit  would 
be  entitled  to  attorneys'  fees  and  costs.  I  would  further  propose 
that  if  the  plaintiff  does  not  have  sufficient  resources,  his  attorney 
be  liable  for  the  fees. 

This  would  not  have  a  chilling  effect  on  employees  filing  charges, 
but  would  cause  them  and  their  attorneys  to  think  twice  before  fil- 
ing a  suit  after  the  EEOC  has  determined  there  was  no  probable 
cause  that  the  employer  discriminated. 
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Perhaps  with  changes  such  as  these  the  courts  will  spend  less  re- 
sources and  employers  will  spend  less  time  and  money  dealing  with 
unmeritorious  discrimination  claims.  Thank  you. 

Chairman  Bond.  Thank  you,  Ms.  Davidson.  Mr.  Lytle,  are  you 
going  to  summarize  for  us? 

Mr.  Lytle.  Mr.  Chairman,  I  am  not  sure  I  can  add  significantly 
to  what  has  been  said  here  by  these  folks.  I  would  like  to  thank 
them. 

I  will  say  just  three  quick  points  on  summary.  It's  obvious  that 
much  of  the  cost  of  compliance  is  determining  the  requirement,  not 
in  the  actual  cost  of  compliance.  Congress  and  regulators  need  to 
be  specific  in  their  requirements.  Business  will  follow  the  rules  and 
regulations  if  they  can  determine  what  they  are. 

Ambiguity  in  legislation  forces  the  decision-making  responsibility 
on  the  judicial  system.  Outcomes  are  unpredictable  and  ever  chang- 
ing. The  necessity  to  minimize  the  cost  of  litigation  forces  many 
small  businesses  to  accept  an  out-of-court  settlement  in  the  major- 
ity of  cases. 

This  process  leaves  the  issue  undecided  and  perpetuates  further 
litigation.  Federal  agencies  need  to  be  held  accountable  for  regula- 
tions they  impose.  Regulation  and  reporting  requirements  must 
provide  benefits  to  justify  the  cost  of  compliance  efforts,  the  cost 
and  benefits  of  proposed  regulations  should  be  studied,  documented 
and  made  public. 

Federal  agencies  should  be  required  to  work  cooperatively  with 
advisory  committees  made  up  of  small  business  people  to  assess 
the  impact  of  regulation  and  to  maximize  the  cost-benefit  relation- 
ship. 

In  regard  to  taxation,  I  believe  the  answer  is  simple.  Reducing 
the  tax  burden  on  small  business  has  the  direct  and  immediate  ef- 
fect of  increasing  personal  income  and  creating  jobs.  We  would  ask 
you  that  you  relieve  the  tax  burden.  Thank  you. 

Chairman  Bond.  Mr.  Lytle,  there's  a  well-known  commentator, 
whose  views  I  don't  happen  to  share,  who  was  on  the  other  night 
and  his  response  to  a  suggestion  that  capital  gains  be  reduced  was, 
I  think  to  cite  it,  as  the  outrage  of  the  week  that  we  would  be  giv- 
ing more  money  to  the  wealthy. 

That's  the  kind  of  argument  one  runs  into.  Have  you  got  a  good 
short  answer  for  that  columnnist? 

Mr.  Lytle.  Well,  Senator,  I  can  tell  you  from  experience,  my  per- 
sonal experience  and  the  experience  of  25  years  in  dealing  with 
small  business  people,  is  that  every  dollar  that  stays  in  a  small 
business  goes  directly  back  to  reinvestment  in  that  business,  which 
results  in  building  jobs.  New  jobs  means  increased  personal  in- 
come. 

Chairman  BOND.  You  indicated  you  favor  capital  gains.  What  do 
you  think  about  the  concept  of  either  a  flat  tax  or  a  consumption- 
based  tax,  the  latter  being  one  that  would  favor  investment  in  busi- 
ness? 

Mr.  Lytle.  I  personally — and  I  know  the  consensus  of  the  Advo- 
cacy Council — is  that  consumption-oriented  and  the  flat  taxes  are 
the  way  that  we  should  be  going. 

Senator  DOMENICL  I  wish  you  would  say  "the  Domenici  Pro- 
posal." 
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Chairman  Bond.  The  Domenici  Proposal?  I  was  waiting  for  you 
to  say  "the  Domenici-Nunn  Proposal." 

Ms.  HiSE.  We  hke  it. 

Mr.  Shaw.  Yeah. 

Chairman  BOND.  Mr.  Schiff,  on  ADA,  are  you  suggesting  the  ben- 
efit of  ADA  is  primarily  on  the  building-code  side,  from  your  stand- 
point, or  just  that  the  access  part  of  ADA  should  be  limited  to  the 
building  code? 

Mr.  Schiff.  Well,  Senator,  I  think  they  are  both  very  much  tied 
together.  I  think  the  access,  in  very  simple  terms,  is  the  intent  of 
the  ADA  Act.  So,  consequently,  we  are  in  a  situation  now  where 
fully  half  the  United  States  has  adopted  a  building  code,  1991 
UBC,  which  virtually  is  identical  to  the  physical  requirements  that 
are  described  in  the  199 1  ADA  Act. 

Consequently,  my  suggestion  is  that  the  responsibility  for  compli- 
ance can  be  easily  transferred  to  local  and  state  code  jurisdictions 
and  that  the  access  requirements,  as  described  in  the  ADA,  should 
only  come  into  effect  when  and  if  they  supersede  local  codes. 

Chairman  Bond.  Thank  you.  Mr.  Shaw,  there  is  a  radio  ad  run- 
ning in  Washington,  DC,  I  don't  know  who  paid  for  it,  but  it  fea- 
tures a  gentleman  who  claims  that  he  is  a  small  businessman.  And 
he  said,  "Don't  let  them  mess  with  our  right  to  sue,  because  we  in 
small  business  need  to  be  able  to  sue  the  evildoers  and  the  big  cor- 
porations who  take  advantage  of  small  business." 

To  what  extent  do  you  believe  that  that  ad,  (A),  rings  true,  and 
(B),  to  what  extent  would  limiting  your  ability  to  sue  wrongdoers 
impact  your  business? 

Mr.  Shaw.  Well,  I  am  not  sure  that  statement  represents  what 
all  small  business  across  the  nation  thinks.  But,  at  the  same  time, 
I  think  that  everyone  should  have  the  right  to  sue.  But  at  the  same 
time,  the  problem  that  I  have  with  it,  which  I  presented  to  you,  Mr. 
Chairman,  is  that  there  needs  to  be  a  way  to  cap  the  frivolous  law- 
suits and  the  excessive  damages.  And  I  think  Ms.  Davidson's  idea 
of  putting  some  of  those  costs  on  the  lawyers  who  represent  those 
kinds  of  cases  is  an  outstanding  idea. 

And  I  think  that  there  is  a  way  to  do  that,  but  I  think  that  Con- 
gress needs  to  come  in.  I  said  I  might  be  being  somewhat  blas- 
phemous by  suggesting  that  here  is  an  area  where  we  need  some 
more  regulation,  but  I  think  that  there  needs  to  be  something  done 
to  make  a  more  level  playing  field  so  that  small  business,  which 
is  generally  on  the  receiving  end  of  settlements,  is  not  so  quite  beat 
about  by  the  legal  system.  Therefore  tort  reform.  And  I  thank  Sen- 
ator Domenici  again  for  his  efforts  on  behalf  of  that. 

Chairman  Bond.  Ms.  White,  to  reform  all  the  paperwork  in  hir- 
ing, do  you  see  any  simple  way  to  reduce  your  paperwork  burden 
in  Human  Resources  so  you  can  get  back  to  doing  Human  Re- 
sources, working  with  the  humans? 

Ms.  White.  I  think,  first  of  all,  maybe  some  coordination  of  infor- 
mation between  the  government  agencies,  when  we  submit  the 
same  information  to  several  agencies;  that  is,  they  could  share  that 
information.  The  State  Departments  of  Labor  throughout  the  coun- 
try are  cooperating  representatives  of  the  U.S.  Department  of 
Labor,  but  they  don't  share  any  information.  They  just  kind  of  use 
each  other  to  get  the  information. 
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The  New  Mexico  Department  of  Labor  calls  us  each  month  for 
numbers  that  they  report  to  the  federal,  the  U.S.  Department  of 
Labor,  when  they  had  that  information  right  there  at  their  finger- 
tips on  a  form  we  fill  out  every  quarter,  the  number  of  employees 
that  we  have.  They  call  us  to  get  it  and  then  they  send  that  back. 

Maybe  some  coordination  between  the  states  and  the  federal  gov- 
ernment agencies  to  reduce  some  of  the  paperwork.  And  I  will  take 
advantage  of  the  telephone  number,  too,  that's  on  the  back  of  all 
these  forms.  I  just,  in  doing  my  research,  noticed  that  there  is  actu- 
ally a  place  that  you  can  call  and  make  some  suggestions.  And  if 
I  can  come  up  with  some  more  I  will  certainly  use  that  number. 

Chairman  Bond.  Thank  you.  Let  us  know.  I  am  going  to  depart 
a  little  bit  from  the  specific  subject  matter.  Among  my  interests  for 
small  business  is  trying  to  figure  out  how  to  get  them  more  into 
the  export  market.  Obviously  you  have  tapped  into  what  I  think  is 
the  dynamic  growing  opportunity  for  small  businesses. 

We  see  the  large  businesses  in  the  United  States  aggressively 
going  abroad,  but  I  am  very  much  concerned  that  not  enough  small 
businesses  are.  How  did  you  get  into  the  export  business?  Is  there 
something  the  government,  the  Federal  Government,  could  do  to 
help  you  more  than  they  do  right  now? 

Ms.  HiSE.  That  would  take  a  little  thought.  We  have  been  deal- 
ing with  Mexico  for  a  number  of  years.  And  primarily  we  got  into 
dealing  with  other  countries  by  a  combination  of  doing  shows,  con- 
ventions, and  displaying  there  and  sending  out  literature. 

Part  of  it  is  maybe  our  specialty,  because  it's  a  universal  product. 
Needing  to  take  big  large  rocks  and  make  them  small  rocks.  You 
need  them  for  concrete  or  road  production  or  any  number  of  things. 
I  will  give  it  a  little  thought  and  get  back  to  you. 

Chairman  Bond.  We  appreciate  that,  because  that  is  one  thing 
we  need  to  do. 

Ms.  Davidson,  I  share  your  view  that  the  objective  of  the  ADA 
is  a  very  good  one.  And  I  worked  very  hard  when  I  was  governor 
to  make  buildings  accessible,  to  provide  jobs  for  the  physically  chal- 
lenged and  mentally  challenged  and  handicapped,  but  I  voted 
against  the  ADA  because  I  thought  it  was  outrageously  vague  and 
that  it  would  lead  to  a  proliferation  of  lawsuits  that  would  not  have 
the  benefits  that  we  really  need  to  have. 

Just  a  quick  shot,  how  would  you  go  about  bringing  the  ADA  into 
sharper  focus  so  that  it  gets  the  job  done  without  causing  the  liti- 
gation? 

Ms.  Davidson.  I  think  that  if  you  take  a  look  at  the  cases  that 
have  come  down — I  just  did  that  this  weekend — ^you  would  find 
that  the  courts  are  doing  a  pretty  good  job  of  defining  what  is  a 
disability.  The  problem  is  that  it's  taken  them  two  and  a  half  years 
to  get  to  the  point  of  defining  this. 

For  example,  the  Tenth  Circuit — and  I  am  blessed  that  we  are 
in  the  Tenth  Circuit — recently  said  that  a  person  does  not  have  a 
disability  if  they  can  do  a  variety  of  jobs  or  a  class  of  jobs,  unless 
they  are  excluded  from  doing  a  whole  class  of  jobs  or  various  class- 
es of  jobs  they  are  not  disabled,  and  so  that  answers  the  question 
that  my  employers  unfortunately  are  still  litigating. 

And  so  I  would  think  that,  again,  with  something  that  you  all 
were  talking  about  earlier,  which  is  the  agencies  go  back,  I  would 
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suggest  that  the  EEOC  go  back,  see  how  the  courts  are  making 
some  of  these  decisions  and  go  back  and  write  it  into  those  defini- 
tions. 

I  would  be  happy  to  point  out  some  specific  ones  about  court 
cases  where  I  think  the  courts  have  done  the  right  thing  in  hmiting 
it. 

Chairman  Bond.  If  you  wouldn't  mind  sharing  that  with  us. 

Senator  DOMENICI.  Absolutely. 

Chairman  Bond.  With  Senator  Domenici,  I  think  we  are  going 
to  be  sending  recommendations  to  the  authorizing  committees  to 
urge  them  to  move  in  that  direction.  And  Senator  Domenici,  and 
good  friends  who  testified  here  today,  let  me  thank  you  very  much 
for  your  efforts.  It  is  clear  that  you  have  outlined  for  us  the  prob- 
lems that  small  business  faces  with  uncertainty,  confusion,  overlap- 
ping, unnecessary,  burdensome  regulations. 

A  lot  of  that  problem,  I  think,  goes  right  back  to  where  the  buck 
stops.  The  accountability  has  got  to  come  back  to  focus  on  people 
who  are  responsible.  I  hope  that  we  in  Congress  can  do  a  better 
job  of  oversight. 

I  think  it  is  a  responsibility  of  the  Executive  branch  of  govern- 
ment to  do  a  better  job  to  make  sure  that,  for  example,  the  inspec- 
tors or  the  examiners  go  out  as  people  who  are  out  there  to  serve 
customers.  If  we  could  get  the  customer-service  idea  into  the  fed- 
eral administrative  agencies.  Not  that  they  are  always  going  to  do 
things. 

You  are  never  going  to  like  to  see  a  tax  collector  come,  but  then 
again  I  don't  really  like  to  go  to  a  dentist,  either,  but  I  appreciate 
it  when  the  dentist  is  helpful  and  considerate  while  he  is  inflicting 
the  pain. 

And  I  think  that  that  is  something  we  have  a  right  to  ask.  It  was 
mentioned  by  several  people  that  OSHA  should  not  be  in  a  position 
of  "Gotcha.  How  much  money  can  I  assess  you  for,  even  if  I  don't 
find  a  violation."  As  I  have  told  the  head  of  the  OSHA  administra- 
tion, it  would  be  nice  to  see  OSHA  go  out  and  say,  "This  is  how 
we  can  make  your  workplace  safer,"  saving  the  fines  for  somebody 
who  says,  "Buzz  off.  I  don't  care  about  making  the  place  safer." 

There  have  to  be  those  penalties.  But  to  make  the  penalties  the 
focus  of  the  visit  rather  than  doing  what  is  necessary  and  make  the 
workplace  safer  does  not  seem  to  make  a  lot  of  sense. 

With  respect  to  pesticides,  as  we  have  heard  on  the  prior  panel, 
I  use  pesticides  frequently  myself  I  realize  the  importance  of  han- 
dling them  prop)erly,  but  it  appears  from  the  previous  panel  that 
there  are  going  to  be  some  farmers  caught  in  a  terrible  Catch-22, 
if  we  do  not  have  some  more  sense  built  into  it. 

You  have  given  us  a  lot  of  things  to  work  on.  We  will  take  these 
back  and  urge  our  colleagues  in  the  authorizing  committees  to  look 
into  existing  regulations.  We  are  going  to  try  to  push  for  some  of 
the  laws  that  we  talked  about  that  will  provide  a  better  oppor- 
tunity for  more  accountability  in  the  process  in  the  future. 

Your  comments  have  been  very  helpful.  And  Senator  Domenici, 
I  would  like  to  say  to  you,  you  told  me  about  how  strong  this  Small 
Business  Advocacy  Council  was.  We  have  come  out  here — I'm  from 
Missouri  and  you  showed  me.  I  appreciate  very  much  your  staff 
and  the  others  working  to  bring  this  together.  It's  been  a  most  in- 
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formative  hearing  and  I  very  much  appreciate  your  helpful  leader- 
ship. 

Senator  Domenici.  Thank  you  very  much,  Mr.  Chairman.  Might 
I  just  say  first  to  Margaret  Davidson,  it's  most  interesting,  the  hy- 
brid that  you  offer  with  reference  to  lawyers'  fees  is  now  in  the  Do- 
menici-Dodd  Bill,  and  I  believe  it  will  become  law  for  that  section 
of  class  action  lawsuits. 

That  is,  you  must  go  to  arbitration,  and  then  if  you  deny  the  effi- 
cacy of  that,  then  if  you  get  less  you  pay  for  ever5rthing.  That's  in 
it.  And  it  might  become  law  in  that  respect,  so  that  would  be  a  nice 
foot  in  the  door. 

Frankly,  I  think  what  this  shows  us — and  I  want  to  say  to  this 
panel — I  just  told  my  staff,  and  asked  the  clerk  for  the  subcommit- 
tee, if  certain  pieces  of  this  testimony  could  be  extracted — I  will 
read  all  of  this  in  detail,  because  I  am  kind  of  confounded  about 
how  we  go  after  regulatory  reform. 

And  after  hearing  you,  I  am  even  more  troubled  about  how  we 
are  going  to  do  it.  Because  it  seems  to  me  it  is  so  prolific,  as  evi- 
denced by  your  statement  of  your  company  with  90  employees  and 
what  you  are  subject  to,  that  it  is  not  going  to  solve  this  problem 
to  pass  one  regulatory  reform  measure  and  say  make  it  cost-effec- 
tive. 

I  mean,  somebody  is  going  to  have  to  say,  what's  the  adphabet. 
Here  is  the  alphabet.  And  then  somebody  is  going  to  have  to  look 
at  the  alphabet  and  say,  "There  is  something  wrong  with  every  one 
of  these,"  and  there  may  be  some  web  that  goes  through  them  all 
and  it  probably  is  abuse  in  the  legislative  process,  I  would  think — 
I  mean  in  the  litigation  process. 

But  I  don't  believe  we  are  going  to  get  to  the  bottom  of  it  unless 
we  are  willing,  as  a  Congress,  to  find  a  way  to  get  to  the  bottom 
of  your  composite  problem.  And  not  just  one  agency. 

So  I  think  the  Small  Business  Committee  has  a  tough  time,  and 
I  think  the  Republican  Senate  and  the  House  has  a  tough  time,  be- 
cause are  we  willing  right  now  to  tell  these  committees  to  get  on 
with  it  and  put  it  in  some  omnibus-type  regulatory  bill,  I  don't 
know. 

But  I  think  we  have  to  come  up  with  specifics,  and  I  think  you 
are  absolutely  right.  Then  we  have  to  get  on  with  leadership  in 
your  body  and  say  how  do  we  take  care  of  the  specifics.  They  are 
probably  in  six  different  committees  from  just  what  we  heard  here. 
You've  got  some  of  them.  Agriculture  has  some.  Environment,  Pub- 
lic Works  has  some.  Nancy  Kassebaum's  committee  has  some. 

Chairman  Bond.  Judiciary. 

Senator  DOMENICI.  Judiciary  has  a  bunch. 

Chairman  Bond.  Banking. 

Senator  Domenici.  Banking.  I  just  want  to  close  on  the  litigation, 
and  Margaret  Davidson,  you  have  highlighted  it.  And  I  hope  you 
don't  feel  the  least  bit  put  out  professionally  to  come  and  tell  us 
this.  We  need  your  suggestions  because  there  are  some  very  good 
ones.  And  then  we  need  your  ideas  about  the  court  interpretations 
which  may  not  be  applied  somewhere  else,  but  EEOC  could  apply, 
regulator3rwise,  to  the  whole  nation  quickly. 


First,  I  don't  think  we  are  going  to  solve  this  without  the  help 
of  the  Executive  branch  and  I'm  thinking  to  myself,  "How  do  we 
help  them  and  urge  them  to  do  this?" 

It  may  be  that  a  litany  of  inconsistencies  in  places  where  they 
could  come  forth  with  specifics  that  would  straighten  out  some  of 
the  dilemma  out  there  might  be  in  order. 

Might  come  up  with  that.  Might  be  something  that  we  urge  first 
in  a  common-sense  approach  and  later  politically  to  the  President 
that  he  have  the  Executive  branch  do,  because  they  could  fix  a  lot 
of  this  by  redefining,  if  they  want  to. 

But  I  don't  think  we  make  the  case.  And  I  say  this  to  the  attor- 
ney on  the  panel,  Margaret  Davidson.  I  don't  think  the  American 
people  have  the  slightest  idea  of  the  the  difference  between  the 
value  of  a  case  for  settlement  purposes  and  the  reasonableness  of 
the  case  being  made  by  the  plaintiff. 

I  mean,  if  you  write  a  regulation  and  it  says  "A,  B,  C,  D,"  and 
somebody  says,  "I  don't  want  to  do  that.  I  want  to  do  A,  B,  C,"  and 
it's  that  simple,  then  obviously  they  ought  to  be  sued  if  they  won't 
do  it  and  there  is  a  clear  thing  to  measure. 

But  what's  happening  now  is  vagary  lends  itself  to  a  judicial 
standard,  and  the  least  effective  way  to  set  standards  is  by  jury  de- 
termination or  judicial  decree.  And  we  are  doing  it  all  over  the 
place.  And  now  we  are  confronted  with  trying  to  fix  it.  And  in  fix- 
ing it,  we  are  presumed  to  be  denying  people  rights  to  damages 
which,  what?  Which  must  be  there  because  the  cases  are  worth 
something,  so  damages  must  be  there. 

So  a  case  takes  on  a  $5  million  value,  wherein  it's  clear,  in  many 
cases,  it's  worth  nothing,  but  you  can't  risk  it,  so  you  settle  it.  And 
so  the  lawyers  will  say,  "Don't  say  we  are  not  protecting  the  public, 
the  case  is  worth  $5  million";  right? 

Ms.  Davidson.  Right. 

Senator  Domenici.  That's  the  case  of  the  dilemma  of  today's  liti- 
gious society,  and  I  guess  the  question  is,  "Does  it  matter?"  And  I 
think  until  it  got  very,  very  big,  it  might  have  not  mattered.  It  hurt 
a  lot  of  people.  But  I  think  the  economy  being  a — How  big  is  it 
now?  Approaching  5  trillion?  No?  6?  Anybody  remember?  6  trillion? 
Maybe  a  $6  trillion  economy  can  consume  all  this  litigation  and 
have  no  effect.  But  I  think  it's  getting  big  enough  to  where  it  has 
a  drag  on  growth  and  especially  on  small  business. 

So  I  think  we  have  an  obligation  to  fix  it.  Do  you  want  to  ask 
if  there  is  one  or  two  very  succinct  questions  or  do  you  have  time? 

Chairman  Bond.  We  have  a  plane,  but  I  will  be  happy  to — I  see 
two  hands,  and  if  you  can't — three  hands,  four  five,  seven  hands, 
eight  hands.  We've  got  a  problem. 

Ms.  Brennan.  We  are  pushy  women. 

Chairman  Bond.  All  right.  We  will  give  you  30  seconds  to  ask 
a  question.  We  will  take  written  statements  that  any  of  you  will 
submit,  but  if  you  will  give  us  very  quickly  a  question? 

Well,  ladies  and  gentlemen,  the  bad  news  is  I  have  to  gavel  this 
hearing  to  a  close.  The  good  news  is  I  believe  that  Senator  Domen- 
ici is  going  to  be  able  to  stay  and  we  will  conduct  this  as  a  town- 
hall  meeting.  Again,  my  apologies,  my  sincere  thanks  to  all  of  you 
who  shared  your  ideas.  We  will  look  forward  to  a  hearing  in  the 
future  but  the  planes  don't  wait  for  us.  Thank  you  very  much. 
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[Applause.]  ,.  ,         i 

[Whereupon,  at  4:55  p.m.,  the  Committee  was  adjourned;  and  a 
brief  question-and-answer  period  ensued.] 
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Senator  Pete  Domenici,  New  Mexico 
Senator  Kit  Bond,  Missouri 
Chariman 

Senate  Small  Business  Committee 
Field  Hearing 
"Entrepreneurship  in  America" 

Prepared  Statement 
GeoComp  and  Associates 
February  20th  .  1995 

Senator  Domenici,  Senator  Bond,  Senator  Bingamon,  Representative  Schiff,  Governor  Johnson... 

GeoComp  wishes  to  discuss  two  of  your  Agenda  Items 
Banking  System  Restrictions 
Unreasonable  Legal  Exposure  Costs 

and  add  a  3rd 

Federal  Acqusition  Impediments 

GeoComp  is  proud  to  take  part  in  this  important  field  hearing.  We  praise  Senator  Pete 
Domenici  for  his  efforts  in  the  past  2  years  regarding  the  New  Mexico  Small  Business  Advocacy 
Council,  whose  efforts  act  as  a  precursor  for  this  first  Senate  field  hearing,  his  devotion  to  the 
State  of  New  Mexico,  its  National  Laboratories,  its  consituents,  and  our  environmental  problems. 
We  are  pleased  to  welcome  Senator  Kit  Bond  from  our  ancestral  state,  Missouri,  where  we  held 
property  for  104  years  from  1869  on  the  beautiful  James  River  near  Sprmgfield,  where  my 
husbands  father  was  born  in  1907,  where  4  generations  reside  on  a  tranquil  hillside,  and  our  name 
is  still  carried  on  property  tax  rolls. 

GeoComp  is  an  emerging  small  disadvantaged,  woman  owned  business,  whose  principal 
effort  provides  advanced  technologies  to  evaluate  environmental  remediation.  I,  Brenda  Bridwell, 
own  GeoComp,  am  proud  to  be  a  Cherokee  descendant,  and  am  registering  for  Membership  in  the 
Cherokee  Nation.  Our  CEO,  Joe  Bridwell,  is  an  acknowledged  authority  and  educator  on  ground 
water  modeling,  chemical  transport,  and  biological  influence  on  remediation  of  acid  mine  drainage 
and  petroleum  contamination.  He  has  been  involved  with  Technology  Transfer  since  1983  with 
Los  Alamos  National  Laboratory,  where  he  first  placed  a  3  year  industrial  contract  from  ARCO 
R&D  for  code  development  to  evaluate  hydrocarbon  migration.  GeoComp  now  has  LANL  staff 
who  have  obtained  written  permission  to  consult  since  1993.  GeoComp  has  developed  proprietary 
codes  which  evaluate,  compare,  and  contrast  (via  prediction)  4  of  5  EPA  Innovative  Technologies: 
Soil  Vapor  Extraction,  Air  Sparing,  In  Situ  Bioremediation,  and  In  Site  Soil  Flushing. 

As  a  small  business,  we  have  invested  our  savings  for  several  years  in  this  code 
development  process.  We  have  shown  our  products  at  National  and  International  Meetings, 
receiving  positive  response  regarding  their  environmental  capabilities.  We  have  developed  tangible 
assets  consisting  of  the  codes  (one  has  been  ©)  and  computer  hardware.  We  have  developed 
intangible  assets  consisting  of  some  name  recognition  and  a  small,  but  growing  client  list.  We  are 
eager  to  provide  our  unique  services  to  the  environmental  community. 

We  are  long  on  enthusiasm  and  short  on  capital.  We  have  begun  the  tedious,  exacerbating 
process  of  obtaining  capitol  to  turn  this  tech  transfer  technology  process  into  a  successful  small 
business.  We  have  been  to  SCORE,  where  in  several  interactions,  we  were  judged  in  the  top  2% 
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of  startups  per  year  for  our  high  tech  capabilities,  our  potential,  as  well  as  our  Business  and 
Financial  Plans.  We  were  also  told  how  difficult  it  is  both  to  succeed,  to  obtain  banking  resources, 
and  that  our  software  would  receive  little  recognition  in  terms  of  assets  if  we  initially  approach 
bankers.  We  have  consulted  independent  bankers  in  Texas,  where  we  were  told  our  assets, 
consisting  of  software  which  predict  major  differences  in  technologies,  would  be  discounted  in 
terms  of  most  banking  communities,  since  they  do  not  understand  these  sorts  of  high  tech 
processes.  Texas  also  told  us  our  cash  position  would  severely  limit  classical  approaches  to 
successful  loans. 

We  obtain  Commerce  Business  Dailies  (CBDs)  via  America  Online  weekly.  Several  recent 
environmental  CBDs  indicate  "...  the  environmental  company  will  be  required  to  post  bond....". 
While  we  recognize  that  we  may  be  asked  to  aid  in  solution  of  environmenlal  problems  for 
Government  Agencies,  and  we  recognize  that  we  can  provide  high  tech  remediation  decisions 
which  may  save  PRP  costs,  we  also  recognize  that  we  will  most  likely  never  have  put  foot  onto 
that  site  prior  to  our  formally  contracting  for  our  services,  and  are  not  morally  or  financially 
responsible  for  its  environmental  conditions.  Should  we  be  required  to  post  bonding,  we  are  again 
going  to  have  to  find  funds  to  insure  ourselves  beyond  normal  business  requirements. 

As  an  emerging  small  disadvantaged  woman  owned  business,  we  have  some  apparently 
slight  advantages  using  CBDs  and  are  seeking  assistance  in  the  spirit  of  Vice  President  Gores 
Initiative  "Reducing  Government  Paper  Work".  We  are  aware  of  President  Clintons  October  1994 
Federal  Acquisition  Streamlining  Act  which  we  think  translates  to  PL-95-107.  Our  disadvantage  is 
that  our  name  is  known  on  a  limited  basis.  Another  disadvantage  is  the  problem  of  obtaining 
information  as  an  emerging  small  business  from  contract  specialists  regarding  the  names  and 
addresses  of  primes  with  whom  we  might  subcontract.  This  is  usually  treated  as  a  "conflict  of 
interest "  item,  hut  we  do  not  know  these  big  players,  so  we  can  not  get  with  them  prior  to  their 
submission  of  subcontracting  plans  to  be  included  on  these  big  A&E  contracts  aimed  at 
environmental  remediation.  So.  we  have  excellent  tools,  experience,  and  credentials,  but  are 
informed  we  must  jump  invisible  barrriers  to  get  with  the  big  guys. 

When  we  approached  SB  A  regarding  SF  254  and  SF255  forms,  to  comply  with  the  1 1-92 
version,  we  were  told  they  did  not  have  any.  When  we  ask  contract  specialists,  to  whom  we  have 
sent  Statements  of  Qualifications,  Flyers,  and  indications  of  our  professional  conduct  about 
bidders  lists  about  whom  to  contact  to  be  a  part  of  a  bid  package  for  consideration,  we  are  told  they 
have  conflicts  of  interest  divulging  that  information.  We  don't  know  those  players,  we  must  be  in 
a  competitive  bidding  posture,  and  it  would  appear  we  are  eliminated  from  competition  before  we 
can  enter  competition.  We  get  held  in  some  files  for  6  months,  many  of  these  specialists  never 
indicate  receipt  of  our  information  although  we  ask  specifically  request  bidders  lists,  etc.  How  can 
this  Committee  and  Congress  minimize  the  CBD  procedural  strangle  hold  for  emerging  small 
companies? 

Gentlemen,  we  think  your  efforts  here  are  truly  lauditory.  We  applaud  this  initiative  and 
look  forward  to  working  with  you.  Senator  Domenici,  we  have  spoken  with  your  able  staff,  Tony 
Gallegos  and  Ginny  Garland,  in  Albuquerque,  and  our  CEO  is  visiting  with  Stan  Harris  in 
Washington  regarding  our  environmental  capabilities  tomorrow.  We  would  like  to  visit  with  you 
on  your  next  trip  to  Albuquerque  regarding  these  matters.  We  look  forward  to  working  with  you, 
your  offices,  those  of  the  New  Mexico  Small  Business  Advocacy  Council,  and  others. 
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Thanks  for  listening  to  our  concepts,  capabilities,  and  experiences  with  "Entrepreneurship 
in  America"!!! 


.^^^ 


GeoComp  and  Associates,  Inc. 

8400  Menaul,  Ste  A224 

Albuquerque,  NM,  87112 

1-505-293-6886;  1-505-293-6525  fax;  email:GeoCompA@aol.com 


Dp/R.  J.  Bridwell,  CEO,  CPH 
Certified  Professional  Hydrogeologist 
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JUDITH  FRAMAN,  PRESIDENT,  JITDITH  FRAMAN  ASSOCIATES 
TESTIMONY  SUBMITTED  TO  THE  U.S.  SENATE  COMMITTEE  ON  SMALL  BUSINESS 
FIELD  HEARINGS  ALBUQUERQUE,  NEW  MEXICO  ON  THE  FEDERAL  TAX  BURDEN 


Chairman  Bond  and  Senator  Domenici,  thank  you  for  the  opportunity 
to  present  testimony  today  on  the  issue  of  the  Federal  Tax 
Burden.   My  name  is  Judith  Framan.   I  am  president  of  Judith 
Framan  Associates,  a  marketing  and  communications  firm  located  in 
Albuquerque,  New  Mexico  and  Los  Angeles,  California  that  serves 
small  and  medium-sized  businesses  throughout  the  United  States. 
I'm  also  a  partner  in  Argo  Enterprises,  management  consulting 
firm  that  my  husband  operates,  providing  consulting  services  to 
both  the  government  and  private  sector. 

I  am  the  founding  president  of  the  New  Mexico  Chapter  of  the 
National  Association  of  Women  Business  Owners  (NAWBO) ,  and  serve 
on  NAWBO ' s  National  Board  of  Directors  as  Public  Relations 
Director.   Last  year  I  was  appointed  to  New  Mexico  Small  Business 
Advocacy  Council,  and  a  member  of  New  Mexico  First. 

I  am  an  entrepreneur  proud  to  acknowledge  that  eight  years 
ago  I  began  as  a  home-based  business.   While  I  will  focus  my 
remarks  narrowly  on  the  subject  of  the  Home  Office  Tax  Deduction, 
I  assure  you  that  my  perspective  is  wide:  as  a  communications 
professional,  as  an  advocate  of  small  and  women-owned  business, 
as  a  tax  payer,  as  vendor  to  large  and  small  businesses  as  well 
as  non  profits,  and  as  a  community  volunteer.   This  issue  is 
timely  for  New  Mexico,  as  the  number  of  home-based  and  cottage 
industries  in  this  state  is  significant. 

In  January,  1993,  the  Supreme  Court  decision  in  "Soliman  v. 
Commissioners"  caught  many  entrepreneurs  by  surprise. 
Previously,  the  home  office  deduction  was  available  to  those  who 
(1)  had  no  other  office  for  their  business,  (2)  dedicated  space 
within  their  homes  to  the  sole  and  exclusive  use  of  the  home 
business  and  (3)  had  enough  business  income  to  cover  the  value  of 
the  deduction.   The  "Soliman"  decision  seemingly  added  two  new 
tests  for  the  deduction:  (1)  customers  must  physically  visit  the 
home  office  and  (2)  the  business  income  must  be  generated  within 
the  home  office  itself. 
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These  new  tests  are  shortsighted  and  ignore  the  way  that 
business  is  conducted  today.   The  perception  that  a  taxpayer  is 
trying  to  "write  off  their  dining  room  table"  is  outdated  and 
misguided.   Home-based  businesses  are  quite  technologically 
sophisticated.   Fax  machines,  modems  and  computer  networks  allow 
businesses,  which  traditionally  required  an  outside  office,  to 
operate  from  home  without  physically  meeting  their  clients. 

As  a  result,  our  economy  has  become  more  national  and 
globalized,  more  geographically  diverse  business  is  being 
conducted  from  home  offices  with  travel,  including  overseas 
visits  to  customers  rare,  and  then  the  business  person  visits  the 
customer  rather  than  the  reverse.   Many  business  persons,  such  as 
independent  sales  representatives  or  repairmen  must  visit  their 
customers  at  their  place  of  business  in  order  to  make  the  sales 
or  repair  call.   Yet  these  businesses  must  still  have  an  office  — 
-  an  administrative  core.   The  new  tests  that  resulted  from 
"Soliman"  are  in  conflict  with  some  local  zoning  ordinances  which 
prohibit  home-based  businesses  from  bringing  customers  into  a 
home  office. 

In  a  manufacturing  or  retail  environment,  it  is  easier  to 
identify  where  the  business  takes  place.   However,  in  our 
increasingly  service  -oriented  economy,  it  is  a  much  greyer  area 
to  define.   To  discount  the  administrative  aspects  of  operating  a 
business  is  to  discount  a  very  essence  of  an  entrepreneur.   The 
administrative  tasks  of  running  a  business  --  record  keeping, 
billing,  scheduling,  sales  and  marketing  —  are  critical  to  the 
health  and  survival  of  any  business.   Yet,  the  new  tests  rendered 
by  "Soliman"  treat  administrative  business  activities  as 
unimportant . 

For  many  Americans,  home-based  business  is  a  choice.   For 
others,  it  is  a  necessity.   For  many  start-up  business  as  well  as 
people  re-entering  the  workforce  after  job  loss,  the  economic 
viability  of  a  new  venture  can  depend  entirely  on  whether  or  not 
the  business  can  be  started  at  home.   Historically,  many 
Americans  have  limited  access  to  capital,  including  women  and 
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minorities.   The  disabled  and  elderly  who  wish  to  work,  often 
find  traditional  office  environments  and/or  commuting  to  be  a 
hardship.   The  home-based  office  can  be  an  important  road  to 
economic  independence  for  this  segment  of  the  population  --  the 
difference  between  becoming  and  not  becoming  a  productive  member 
of  society.   Home-based  businesses  are  also  pro-family.   For 
parents  with  small  children,  the  home-based  business  helps  avoid 
the  loss  of  a  second  income  and  the  cost  of  outside  child  care. 
Finally,  the  home-based  business  is  good  for  the  environment, 
reducing  air  pollution  in  direct  relation  to  reduced  numbers  of 
people  who  commute. 

Plain  and  simple,  Home  Offices  Make  Economic  Sense  (HOMES)! 

To  force  a  business  owner  to  rent  an  outside  office  when 
that  office  is  not  needed  and  to  punish  a  taxpayer  who  meets  the 
relevant  criterion  before  "Soliman"  by  denying  a  home-office 
deduction  is  fundamentally  arbitrary.   Home-based  businesses  mean 
opportunity  and  job  creation.   Most  are  service-oriented 
businesses  which  are  providing  the  greatest  job  growth  and 
employment  opportunities  today.   Today's  home-based  business 
could  be  tomorrow's  Apple  Computer. 

A  home  office  should  qualify  as  the  principal  place  of      r- 
business  if  the  office  is  the  location  where  the  taxpayer's 
essential  administrative  or  management  activities  are  conducted 
on  a  regular  and  systematic  basis,  and  the  office  is  necessary 
because  the  taxpayer  has  no  other  location  for  the  performance  of 
these  tasks. 

According  to  Link  Resources  Corp,  a  New  York  City  based 
technology  research  and  consulting  firm,  the  number  of  full-time 
home-based  business  owners  totaled  12.1  million  in  1992,  an 
increase  of  300,000  over  1991  while  the  number  of  part-time  home- 
based  business  owners  reached  11.7  million,  an  increase  of  1.2 
million. 

NAWBO  conducted  a  survey  on  this  important  issue  last  year. 
A  large,  diverse  sample  of  582  business  owners,  from  thirty-four 
states  responded  to  the  survey.   55%  of  those  surveyed  had  been 
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in  business  for  over  7  years.   63%  of  the  woinen  sampled  launched 
their  businesses  out  of  their  homes.   The  average  number  of  years 
that  respondents  operated  from  a  home-based  business  was  5.31 
years.   Ninety-eight  percent  of  the  NAWBO  members  sampled  support 
new  home  office  deduction  legislation.   This  has  been  a  NAWBO 
Public  Policy  priority  issue  for  1994  and  1995. 

Women  currently  own  30%  of  all  businesses  in  the  United 
States  (35%  in  New  Mexico).   It  is  projected  that  by  the  year 
2000  women  will  own  50%.   The  home-office  deduction  is  not  just  a 
woman's  issue.   It  is  a  small  business  issue,  that  is  being 
raised  at  most  State  Conferences  for  the  June  1995  White  House 
Conference  on  Small  Business  as  a  key  Community  Development 
issue.   NAWBO  teamed  with  the  National  Association  for  the  Self- 
Employed  in  a  coalition  of  business  organizations  that  supported 
the  legislation  introduced  in  the  103rd  congress  which  would  have 
overturned  the  "Soliman"  decision.   Unfortunately,  no  action  was 
taken  on  the  measure  prior  to  adjournment. 

The  "Contract  with  America"  contains  a  provision  that 
restores  the  home  office  deduction  to  its  previous  form.   Section 
12003  of  H.R.  9,  the  Job  Creation  and  Wage  Enhancement  Act 
addresses  this  important  small  business  issue. 

The  home  office  deduction  legislation  will  primarily  be  of 
benefit  to  businesses  that  operate  as  sole  proprietors.   This  may 
in  fact  be  one  of  the  only  tax  incentives  that  strongly  favors 
operating  as  a  sole  proprietor. 

Small  business  is  the  foundation  of  future  economic 
development  for  this  country.   Starting  a  business  from  home 
should  be  encouraged  through  incentive  that  reflect  the  spirit  of 
today's  entrepreneurs.   It  is  time  to  do  the  right  thing  ...and 
correct  the  havoc  created  by  the  "Soliman  Decision."   I  strongly 
urge  you  to  support  Section  12003  of  H.R  9. 

Thank  You 
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Title:    "Lei's  Give  Everyone  A  Fair  Shake" 
Presented  To:    Senators  Kit  Bond  and  Pete  Domenici 
Forum:    U.S.  Senate  Small  Busine.ss  Hearing 
Location:    Albuquerque.  New  Mexico 
Date:    20  February  1995 


William  H.  Henry  Roswell,  New  Mexico 

Renown  Aviation,  Inc.  (505)-347-2958 


I'd  like  to  begin  with  a  little  background  on  myself.    I  am  a  retired  career  USAF 
aircraft  maintenance  officer  with  over  24  years  service.    My  career  includes  various 
flying  assignments  and  many  progressive  tours  in  aircraft  maintenance.   These 
maintenance  tours  include  a  tenure  as  the  aircraft  maintenance  officer  assigned  to  the 
Department  of  Defense  Air  Carrier  Survey  Team  which  is  responsible  for  providing 
oversight  of  commercial  carriers  providing  transportation  for  DOD  personnel.    In  this 
capacity,  I  had  occasion  to  attend  several  of  the  airworthiness  safety  inspector  courses 
at  the  FAA  Academy  in  Oklahoma  City  alongside  my  FAA  counterparts.    Also  while 
in  this  job,  I  was  personally  involved  in  the  survey  of  many  major  U.S.  and  foreign 
carriers.    These  include:    US  Air,  Delta,  Canadian  International,  United,  TWA,  and 
American.    I   also   performed  surveys  on  scores  of  smaller  carriers  and  repair  stations. 
Subsequent  to  this  assignment,  I  was  chief  of  the  Headquarters  Air  Mobility  Command 
office  with  program  management  responsibility  for  the  majority  portion  of  the  USAF 
commercial  type  aircraft  fleet,  including  Air  Force  One.   This  office  had  almost  daily 
contact  with  .some  of  the  country's  largest  aircraft  maintenance  services  vendors.     I 
hold  a  current  FAA  Airframe  &  Powerplant  mechanic's  certificate  and  am  now 
employed  in  a  management  position  with  Renown  Aviation,  Inc. 

One  of  the  things  most  often  heard  in  aviation  circles  is  the  phrase,  "there  are  many 
different  FAA's".     Much  to  the  chagrin  of  FAA  senior  leadership  I'm  sure,  is  the 
perception  that  the  Code  of  Federal  Regulations,  Title  14,  Aeronautics  and  Space,  Parts 
1-199,  more  commonly  recognized  as  the  FARs  are  interpreted  and  applied  differently 
by  FAA  personnel  across  the  country.     Whether  this  is  an  accurate  perception  or  not,  I 
can  confidently  say  that   people  throughout   the  aviation  industry  believe  it  to  be 
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true— and  in  the  military  we  had  an  expression,  "if  an  individual  thinks  he  or  she  has  a 
problem,  they  do".  What  I  would  like  to  do  now  is  convey  some  of  the  inconsistency 
I've  witnessed  firsthand. 

Once  while  inspecting  a  mid-size  Part  121  supplemental  air  carrier  which  operated 
several  different  aircraft  types  including  B-747s,  I  stumbled  across  a  problem.     It 
appeared  that  this  operator  was  not  complying  with  the  requirements  of  FAR  121.373. 
This  section  mandates  that  carriers  operating  under  Part  121  have  a  Continuing 
Analysis  and  Surveillance  Program  (CASP).   This  is  a  system  designed  to  reveal     t. 
deficiencies  or  irregularities  in  the  carrier's  maintenance  program.    In  Chapter  65  of 
the  FAA  Airworthiness  Inspector's  Handbook  8300. 10,  a  CASP  is  described  as  having 
two  distinct  functions:  an  audit  function  and  a  performance  analysis  function.    Under 
the  audit  function  criteria,  an  operator  must  provide  surveillance  oversight  to  the 
vendors  which  provide  the  parts  and  maintenance  services  which  support  it's  aircraft. 
As  you  may  imagine,  the  larger  major  carriers  have  thousands  of  vendors  which  supply 
parts  and  services.   This  would  require  an  army  of  auditors  to  accomplish  the  necessary 
on-site  inspections  to  fulfill  the  requirement.    In  addition,  most  of  the  carriers  use  the 
same  vendors,  so  if  each  carrier  performed  an  audit,  the  poor  vendor  would  spend  all 
of  its  time  being  inspected.    Piggybacking  on  a  concept  developed  by  the  nuclear 
industry,  the  affected  carriers  got  together  and  formed  an  air  carrier  section  under  the 
Coordinating  Agency  for  Supplier  Evaluation  (CASE). 

The  CASE  organization  provides  a  vehicle  whereby  member  carriers  through  a 
standardized  inspection  criteria  and  cadre  of  trained  accredited  auditors,  can  distribute 
the  tremendous  audit  burden  among  the  entire  membership. 

Those  vendors  meeting  the  rigorous  CASE  standards  are  listed  in  a  document  called  the 
CASE  Register.    This  concept  provides  for  a  more  standardized  audit  system  across  the 
aviation  industry.    The  FAA  endorsed  the  program  through  FAA  Action  Notice 
8700.73.   This  permits  authorized  members  to  use  the  CASE  Register  to  help  satisfy 
the  surveillance  oversight  requirement  called  for  in  FAR  121.373.    Authorization  to  use 
this  system  is  granted  in  the  individual  carrier's  FAA  Operations  Specifications.    Most 
carriers  identify  those  vendors  authorized  for  use  through  an  approved  vendors  list 
referenced  in  the  carrier's  maintenance  manual  which  is  an  FAA  accepted  document 
and  the  CASE  Register.    The  CASE  Policy  and  Procedures  Manual  specifies  which 
carriers  are  authorized  this  privilege. 

Back  to  the  carrier  I  was  inspecting,  which  was  not  by  the  way,  authorized  to  use  the 
CASE  Register  as  a  reference  source  for  approved  vendors.    Contained  in  the  carrier's 
maintenance  manual,  which  had  been  accepted  by  the  FAA,  was  a  reference  citing  the 
CASE  Register  as  a  source  for  carrier  approved  vendors.    In  spite  of  being  contrary  to 
FAA  Headquarters  guidance  and  the  CASE  Policy  and  Procedures  Manual,  there  it 
was.    Neither  did  the  company  have  this  authorization  contained  in  its  Operations 
Specifications.    The  apparent  blessing  of  the  local  FAA  gave  this  operator  an  enormous 
economic  advantage,  in  that  the  company  did  not  have  to  bear  the  expense  of  auditing 
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Ihc  vendors  supplying  ils  parts  and  services  as  did  other  carriers.    During  my  out  brief 
with  the  company's  assigned  Principal  Maintenance  Inspector  I  questioned  this  practice. 
He  told  me  that  he  couldn't  understand  what   my  problem  was  since,  "you  guys  are 
always  advocating  CASE,  what  better  source  of  approved  vendors".    In  follow-up  with 
this  individual's  supervisor  I  received  more  of  the  .same,  so  it  became  apparent  that  this 
FAA  office  certainly  didn't  understand  the  intent  and  workings  of  CASE,  nor  the 
guidance  of  FAA  Headquarters  in  Washington.    I  had  never  seen  this  interpretive 
misunderstanding  at  any  other  FAA  office  in  the  country.   The  issue  was  ultimately 
cleared  up  during  the  after  survey  process  with  my  office.   The  carrier  reluctantly  came 
into  compliance  as  to  not  risk  the  loss  of  DOD  business. 

More  recently,  I've  experienced  another,  of  what  appears  to  be,  an  uneven  application 
of  the  rules  at  the  company  I'm  working  for  now.   Approximately  18  months  ago,  my 
company  began  the  process  transferring  its  FAR  Part  145  FAA  Repair  Station 
Certificate  from  our  California  base  to  a  new  base  in  New  Mexico.    At  that  time,  our 
certificate  had  a  Class  IV  airframe  rating.   This  rating  allowed  us  to  perform 
maintenance  on  large  aircraft  of  all-metal  construction.    "Large  aircraft"  is  defined  by 
the  FAA  as  meaning  aircraft  of  more  than  12,500  pounds,  maximum  certificated  take- 
off weight.     The  potential  spread  encompasses  aircraft  from  the  Beech  family  up  to  the 
Boeing  747-400  which  can  exceed  take-off  weights  of  850,000  pounds.  During  the 
process  of  transferring  our  certificate,  the  Albuquerque  Flight  Standards  District  Office 
decided  that  we  were  only  entitled  to  a  Class  III  airframe  rating.   This  restricted  us  to  a 
smaller  class  of  aircraft  even  though  we  were  the  same  company  and  same  people  and 
had  improved  our  facility  resources  in  the  move.   Although  we  were  not  in  agreement 
with  this  subjective  ruling,  we  were  forced  to  accept  it  for  the  time  being.   At  that  time 
we  were  bidding  for  an  aircraft  maintenance  contract  which  required  a  repair  station 
certificate,  and  since  the  transfer  process  calls  for  a  company  to  surrender  the  previous 
certificate  before  receiving  a  new  one,  we  had  no  choice  because  of  the  time  factor.    I 
would  like  to  point  out  that  in  the  10  years  that  our  company  had  previously  held  a 
Class  IV  rating,  we  had  never  experienced  any  violations  of  the  governing  FAA  rules. 

Now,  what  does  all  this  goobly-gook  mean?   It  means  that  our  company  is  restricted 
from  pursuing  business  which  involves  maintenance  on  larger  aircraft.   Our  company 
has  applied  for  additional  ratings  for  specific  aircraft  types  and  been  denied  on  the  basis 
of  not  being  able  to  fully  house  these  larger  airplanes.    The  regulatory  language  of  the 
housing  requirements  stipulates,  "An  applicant  for  an  airframe  rating  must  provide 
suitable  permanent  housing  for  at  least  one  of  the  heaviest  aircraft  within  the  weight 
class  of  the  rating  he  seeks".    The  regulation  continues,  "If  the  location  of  the  station  is 
such  that  climatic  conditions  allow  work  to  be  done  outside,  permanent  work  docks 
may  be  used  if  they  meet  the  requirements  of  FAR  145.35(a).    Currently  here  in 
Ro.swell,  we  can  completely  house  an  aircraft  of  408,000  pounds.   There  are  only  five 
larger  commercial  aircraft  types  in  western  aviation.   This  is  out  of  the  almost  100 
different  aircraft  types  that  fall  within  the  12,500  pounds  or  more  category.    In 
addition,  we  can  enclose  up  to  tail  area,  aircraft   of  over  500,000  pounds  in  our  nose 
dock  hangar  which  was  previously  used  by  the  Air  Force  to  house  B-52s. 
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Specifically,  our  application  requested  a  rating  to  perform  "B"  Checks  on  B-727  type 
aircraft.    While  the  "T"  tail  configuration  of  this  aircraft  poses  a  problem  at  our  main 
hangar,  it  too  can  be  fully  enclosed  in  our  nose  dock  hangar  with  the  doors  closed 
around  the  fuselage  with  only  approximately  15  feet  exposed.     However,  this  is 
enough  about  our  capabilities  which  we  contend  exceeds  other  Class  IV  repair  stations, 
which  by  the  way  we've  been  told  by  the  FAA,  are  grandfathered.    Let's  go  back  to 
the  second  portion  of  the  housing  requirements  regulation  described  above.    We  should 
be  allowed  to  perform  this  simple  maintenance  procedure  outdoors  if  necessary. 
Roswcll  which  has  a  median  average  temperature  of  60  plus  degrees  with  minimal 
precipitation  is  more  moderate  than  other  locations  where  this  type  maintenance  is 
currently  being  performed  outside.    I  have  personally  observed  major  carriers 
accomplishing    "B"  check  level  maintenance  at  airport  gates  on  a  routine  basis.    In  fact, 
during  recent  discussions  with  officials  of  Sogerma-Socea,  the  aircraft  maintenance 
division  of  Airbus-Industries,  this  company  saw  no  problem  with  accomplishing   "B" 
check  level  maintenance  outdoors  on  its  aircraft  weather  permitting.   These  are  larger 
and  more  advanced  than  the  aircraft  we  requested  ratings  for  by  the  way. 

So  what's  the  bottom  line  here?    My  company's  ability  to  expand  it's  marketshare  and 
become  a  greater  contributor  to  the  local  economy  has  been  restricted.    We've  been 
denied  a  Class  IV  airframe  rating  while  others  with  less  capability  are  being 
grandfathered.    We've  been  denied  specific  aircraft  type  ratings  because  of  differences 
in  interpretation  of  the  governing  regulation.   This  was  done  in  spite  of  this  very  same 
type  maintenance  being  accomplished  everyday  outdoors  in  different  parts  of  the 
country.    I  don't  know  if  any  of  the  hearing  panel  members  would  care  to  work  on  an 
airplane  outside  in  Florida  where  it  was  39  degrees  last  week,  where  this  type 
procedure  is  routinely  done  outside.    I  contend  that  for  a  small  business  like  ourselves 
to  thrive  and  grow  in  the  aviation  industry,  there  needs  to  be  an  even  application  of  the 
rules.    These  should  apply  equally  to  major  airlines  as  well  as  companies  considered 
grandfathered.    We  need  to  ensure  that  nobody  gets  what  may  have  been  an  inadvertent 
economic  break  such  as  described  in  the  first  scenario,  or  placed  at  an  economic 
disadvantage  like  my  own  company  described  in  the  second.    Let's  give  everyone  a  fair 
shake. 
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•  FAR  145.35 
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•  Renown  Repair  Station  Certificate  (Current) 


106 


S300.10  CHG  9 


CHAPTER  165  EVALUATE  FAR  PART  145  REPAIR  STATION'S 
FACILITIES  AND  EQUIPMENT 

Section  1  Background 


I.  PTRS  ACTIVITY  CODES 


A.   Mainienancf.    3378 


B.   Avionics:    5378 

3.  OBJECTIVE.  This  chapter  provides  guidance  for 
evaluating  a  FAR  Pan  US  repair  facility  for  original 
ccniricaiion.  change  in  rating,  or  change  in  location  or 
facilities. 

5.   GENERAL 

A.  When  dcicrmining  the  suitability  of  permaitent 
housing  for  the  maintenance  of  aiiframes,  the  inspector 
should  consider  climatic  conditions.  This  is  to  deterniine 
if  worker  cfHciency  will  be  adversely  affected  by  high  or 
low  temperatures,  excessive  dust  or  sand,  or  other  condi- 
tions. The  inspector  should  also  consider  the  maintenance 
being  performed  to  determine  if  work  procesaes  are 
affected  adversely  by  conditions. 

B.  Because  of  the  requiremeiu  for  biennial  testing  of 
systems  on  aircraft  operating  under  IFR  and  otfier  special- 
ised services  such  as  X-ray,  magnaflux,  etc.,  there  may  be 
a  need  for  a  station  to  have  the  capabitity  to  move  firxn 
location  U)  location. 

( 1 )  Cenincate  holder/applicants  may  move  any  or 
all  of  thcu  matenai.  equipment,  and  technical  personnel 
from  place  to  place  for  the  purpose  of  perfcmiing  their 
functions.  The  address  shown  on  the  repair  station 
Hpplicaiion  will  he  considered  the  stadon's  permanent 
IcKation. 

(2)  If  the  station  wishes  to  establish  an  adrtitinnal 
location  dirrcreni  than  that  shown  on  the  applicanoa,  the 
ceriificatc  holder/applicant  should  apply  for  satellite 
ceniHcation.  U  facilities  exist  that  the  certificaie  holder/ 
applicant  docs  not  want  certiricated  as  a  satellite  station, 


they  must  be  inspected  and  accepted  by  the  Administxator 
prior  to  being  used. 

C.  Apfdicants  for  Class  1, 2,  or  3  Accessory  or  Instrument 
ratings  must  possess  the  equipment  and  have  the  capability  to 
inspect,  test  and.  where  Recanary,  calibrate  the  items  duit  will 
be  woted  on. 

7.  SATELLITE  REPAIR  STATION  INSPECTIONS 

A.  An  apiaoved  icpair  station  tnay  apply  for  certificaiian 
of  addttional  fKilities  or  locatioiu  as  satellites  of  a  parent 
organizatioo.  This  enables  the  parent  facility  to  comrol 
inspection  pitxedures  at  each  fadllty  and  location.  Each 
satelllie  must  sadsfy  all  requirements  of  Part  MS  for  each 
rating  sought  A  satellite  facility  inspection  is  coixlucted  in 
the  same  manner  as  a  repair  station  facility  inspection. 

B.  A  letter  must  accompany  the  application.  This  leoer 
must 

•  Request  the  application  be  processed 

•  Indicate  when  the  facilities  and  equipment 
will  be  i«ady  for  inspection 

•  Show  the  cotiflcate  number  of  the  parent 
station 

C.  An  application  for  the  satellite  station  need  not  be 
limited  to  the  ratings  held  by  the  parent  organization.  The 
ratings  sought  by  the  satellite  must  be  on  the  application. 

D.  A  U.S.<eitiricated  repair  station  wishing  to  operate  a 
satellite  maintenance  facility  in  a  foreign  country  must  apply 
for  a  foreign  repair  stadon  certificate,  not  a  satellite  certiricaie. 

9.  FOREIGN  REPAIR  STATIONS  INSPECTIONS 

A.  The  supervisory  or  inspection  personnel  of  a  foieip) 
repair  station  must  be  able  to  understand  the  Federal  Aviatioi 
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RcgulaiiotiN  mil  the  mainlcnance  and  service  instrucIJocis 
of  the  anitlcs  lo  ho  worked  on.  These  personnel  are  no* 
required  lo  hold  U.S.  rtjrmcn  cenificaies. 

(I)  II  no  temlitale  is  held,  detenninalion  of 
performance  qiuliricHlions  Is  made  by  using  oral  tests, 
practical  icsis.  or  any  method  acceptable  to  Uie  Adminis- 
iraior. 


A.  FAR  }  145.1 1  requires  an  afiplicMt  for  a  repair  station 
ceitiflcaie  to  provide  a  list  of  iTudntenance  functions  to  be 
peifonned  by  other  penont.  To  ensure  the  original  certifka- 
tioo  criteria  will  continue  to  be  met,  the  certificaie  holder  must 
submit  a  revised  listing  when  changes  occur.  It  is  the 
inspector's  responsibilicy  to  ensure  that  FAR  Pan  14S, 
Appendix  A,  allows  the  work  to  be  contracted  out.  This 
listing  must  be  retained  in  the  district  ofTice  flies. 


(2)  Supervisory  personnel  or  personnel  responsible 
for  the  fiiwl  inspcciinn  of  work  on  an  aircraft  of  U.S. 
registry  at  a  foreign  repair  siaiion  must  be  aWe  to  read, 
write,  and  understand  Engli.sh. 


B.  If  work  is  contracted  out  to  a  non-certiflcaied  person, 
the  certificate  hoider/appUcant  is  responsible  for  ensuring  that 
all  work  is  performed  in  accordance  with  regulatory  require- 
ments. 


B.  Although  foreign  repair  .stations  are  not  required  to 
comply  with  FAR  ti§  I4S.61  and  145.63.  foreign  repair 
.stations  arc  required  to  make  reports  and  keep  records  in 
compliance  wilh  FAR  §  145.79 

II.  CONTRACT  MAINTKNANCE  FACILITIES 


C.  If  a  cettiTicaied  repair  station  intends  to  perform  job 
functioiu  that  were  previously  contracted  out.  principal 
inspectors  should  plan  to  observe  these  functions  dunng 
surveillance.  If  this  requires  the  addition  of  facilities  or 
equipment  to  perform  these  functions,  they  must  be  inspected 
prior  to  use. 


Section  2  Proc«dures 


1.         PRKRI'X^UI.SITK.S     AND     COORDINATION 
KKQtlRKMKNTS 

A.    rrerrquisiles 

•  Knowledge  of  the  regulatory  requiie- 
inenis  of  FAR  Pari  145 

•  SucLcssful  completion  of  Airworthiness 
In.spctlor's  Indocirinauon  Course  for 
General  Aviation  and  Air  Caiiier  In- 
spections, or  previous  equivalent 

B  Courdiiiaiiiiii  This  task  may  require  coordiiuction 
wilh  another  specially  or  districi  office,  and  the  certificate 
holder/applicant. 

3.    RKKKRKNCKS,  FORMS,  AND  JOB  AIDS 

A.    HrferciK  fs 

•  FAR  Pans  41.  65.  121.  125.  and  135 


B.  Forms 


Advistwy  Circular  145-3.  Guide  for  Devel- 
oping and  Evaluating  Repair  Station  Inspec- 
tion Procedures  Manuab,  as  amended 

Order  8300.10.  Vol.  2.  Chs.  162.  Cenificate 
FAR  Pan  145  Domenic  Repair  Sta- 
tion/Satellite Station.  163,  Certificate  FAR 
Pan  145  Foreign  Repair  Station,  and  164 
Evaluate  FAR  Pan  145  Inspection  Proce- 
dures Manual/Revision 


FAA  Fonn  8310-3.  Application  for  Repair 
Station  Cenificate  amVor  Raimg 


C.  Job  Aids.   Nooe- 


5.   PROCEDURES 


A.  RectivelReview  (he  Application  Dociunenisllnspeaion 
Procedwfs  Manual.     Review  the  application  for  accuracy  a 
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dcicrmination  of  raiings  or  location  i^f^ied  for.  Abo 
dcienniDc  if  any  maintenance  functions  wiO  be  contracted 
out. 

B.   Evaluate  the  Housing  and  FaciUHts.  Ini|iect  the 
following: 


(1)  Housing  and  shop  aieae  to  ensure  Hie  follow- 


tng: 


(a)  Adequate  boosing  inclodes  (uflkieDi  wotk 
space  for  maintenance  functions  to  be  accompUibed 

(b)  If  requesting  an  aiifiame  ruing,  that 
housing  includes: 

•  Suitable  permanent  housing  for  at  least 
one  of  the  heaviest  airciafk  within  the 
weight  dass  of  the  rating  being  sought 

•  If  climatic  conditions  allow,  a  penm- 
nent  work  dock  that  meets  the  teqoiie- 
ments  of  FAR  9  145JS(a) 

(c)  Proper  storage  and  protection  of: 

•  Materials 

•  Pans 

X '  ■     Sup]^es 

(d)  Proper  identiflcaiion  and  protection  of  pans 
and  subasNcmhlics  during: 

•  Disassembly 

•  Cleaning 

•  Inspection 

•  Repair 

•  Alteration 

•  Assembly 


(e)  SegiegMion  of  the  following: 

•  Incompatible  wtat  areas,  e.g..  nMtal  shop, 
baiiery  charginf  area,  or  painting  area  next 
to  an  aaaemMy  area 

•  Unpartittoned  parts  cleaning  areas 

(0  Pro|ier  veniilaiion,  lighting,  and  lempenture  and 
humidity  for  the  type  and  cooipteuty  of  work  being  accoRi- 
pUshed 

(2)  Technical  doctaneMs  to  ensure  that  docomena: 

•  Are  ia  compfaMOC  wi*  FAR  !  US.S7 

•  Are  appropriaiB  for  the  maintenance  to  be 
perfomed 

•  Are  cmrent,  accuiaie,  and  complete  and  in 
repair  station's  possesskm 

•  Are  easily  acoeasiMe  (o  personnel 

•  Include  a  method  to  ensure  that  revisioas  are 


(3)   Bqaipment,  tools,  and  test  equipment,  per  laiing 
sought,  to  ensine: 

(a)  Requited  types  and  quantities  are  available  and 
under  the  control  of  the  repair  station 

(b)  All  required  items  are  serviceable  and  within 
calibration  oileria,  to  inchide  traceability  to  one  of  the  fol- 
lowing: 

•  The  National  Instinte  of  Standards  and 
Technology 

•  Standard  ettaUished  by  the  item's  manufac- 
ttncr 

•  If  foreign  manafactured.  the  standards  of  die 
coviliy  where  laanufaciwed,  if  sji^proved  by 
the  ArtaiinMmor 
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A  recordkeepini  srnem  of  calftratioii 
rcMills 


NOTE:   K  the  re9«4r 

ccM,  h  imiM  kc  cenrlatcd  to  ttc 

spccmcatioai. 


C.   Keview  frrionnrl  Hosier    EnSMR  dMC 


(1)  Personnel  directly  in  charge  of  i 
funclions  for  Uic  rcpiir  station  are  cerlificMM  in  aBoar> 
dance  with  FAR  Pan  65.  as  requued  by  FAR  |  14939(4 

(2)  The  certificate  holdcrAWtii^aM  km  a  resar  of 
sapcrvisory  and  inspccliofl  perMnmel  llM  tiw  ■  IMR  OK 
approfriBtely  ccnificaied  airmen  in  a  st^Mviujr  porttaa. 

(3)  The  cdiificau:  holder/appBcaw'j  roaW  ia- 
cludes  inupcclnrx  authonzed  to  make  final 
deierminalions 


(4)      That   technical   supervis(»y 
propeller  or  instniment  repair  stMioiu  are  ceilifScaud  m 
provided  Tor  in  FAR  Part  65,  Subpart  E 

NOTK:  In  radio  repair  statioai,  technical  taparvl- 
sory  personrtel  may  be  certMcatcd  akitimc  m^ 
ckairic!!  or  certtficaled  repairaifB.  if  »ffHlfiktttj 
experienced.  The  lepaiii—  certMeak  akoaM 
ctNTy  the  reliag  "RepainaH 


A.  FUe  ms  TrmtmUmI  F«rm 

B.  CoopMoB  of  Ml  luk  wil  i«Mk  ta  itie  ONC  of  the 

(1)  If*ateaWnw«Rfbaa<aix«fiable: 

•  An  mmj  cm  dw  miHratnw  fem  in  ilie 
TinJIwii  •  »niiBiaiiia<iiloiw'  Mock  (Hock 
7)  iiMiaiRC  Hm  dM  hcttiiy  is  accapiMe 
for  I 


•  A  iHMr  adcBowtMlging  tke  lacceaafal  com- 
pluioa  of  ttie  iaapaction 

•  ReinHBce  of  <k  cwUfnaie  iaAcating  the 
oew  kicaioa,  fcr  a  ctaofe  in  kication 

•  For  cim»t»  in  ladni.  if  the  mamad,  in  ac- 
conknce  widi  Chipler  164,  Is  fotmd  accept- 
able. leiaaBe  caniflcale  and  opcmton*  spec  i- 
ficatkatt  IndtradBg  tfw  chaofc  in  ratinf 

(2)  If  Ae  fadUHa  were  fmaid  aiiaccapiaMe: 

•  A  leOBf  descrttMRf  any  deficiencin  dial 
moM  be  con«cied  prior  to  certification 

•  Scbadide  a  feUow-up  evaluatran  to  enswe 
tlMt  die  comcdve  actkaw  meet  dK  reqiare- 
maoa  for  caniBeada* 


D.  Analyze  Findings  If  deficiencie*  weic  hpmA.  awet 
with  ccnificalc  holder/appiicant  to  (fisciBS  iJuarikk,  oarec- 
live  actions. 

7.  TASK  OUTCOMES 


C.  Doeimmit  Tmk.  Hie  aB  NpponiRt  P^icnrofk  in  the 
ceittficaie  bokto/kppUcait's  office  file. 

9.  FimntE  AC'I'lVnUS.  tafonn  Mkm-up  inspection. 


no 


. cuiciai  ^.y/iduon  Aaminisiraiion,  OOf 

(2)  Engines  of  a  particular  make  and 
model; 

(3)  Propellers  of  a  particular  make 
and  model; 

(4)  Instruments  of  a  particular  make 
and  model; 

(5)  Radio  equipment  of  a  particular 
make  and  model; 

(6)  Accessories  of  a  particular  make 
and  model; 

(7)  Landing  gear  components; 
(8)'  Floats,  by  make; 

(9)  Nondestructive  inspection,  test- 
ing, and  processing; 

(10)  Emergency  equipment; 

(11)  Rotor  blades,  by  make  and 
model; 

(12)  Aircraft  fabric  work;  and 

(13)  Any  other  purpose  for  which 
the  Administrator  finds  the  appli- 
cant's request  is  appropriate. 

(c)  For  a  limited  rating  for  special- 
ized services,  the  operations  specifica- 
tions of  the  station  shall  contain  the 
specification  used  in  performing  that 
specialized  service.  The  specification 
may  either  be  a  civil  or  military  one 
that  is  currently  used  by  industry  and 
approved  by  the  Administrator  or  one 
developed  by  the  applicant  and  ap- 
proved by  the  Administrator. 

§  145.35    Housing     and     facility     require- 

-.£.       ments. 

""(a)  An  applicant  for  a  domestic 
repair  station  certificate  and  rating,  or 
for  an  additional  rating,  must  comply 
with  paragraphs  (b)  to  (h)  of  this  sec- 
tion and  provide  suitable— 

(1)  Housing  for  its  necessary  equip- 
ment and  material; 

(2)  Space  for  the  work  for  which  it 
seeks  a  rating; 

(3)  Facilities  for  properly  storing, 
segregating,  and  protecting  materials, 
parts,  and  supplies;  and 

(4)  Facilities  for  properly  protecting 
parts  and  subassemblies  during  disas- 
sembly, cleaning,  inspection,  repair,  al- 
teration, and  assembly; 

so  that  work  being  done  is  protected 
from  weather  elements,  dust,  and 
heat;  workers  are  protected  so  that 
the  work  will  not  be  impaired  by  their 
physical  efficiency;  and  maintenance 
operations  have  efficient  and  proper 
facilities. 

(b)  The  applicant  must  provide  suit- 
able shop  space  where  machine  tools 
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and  equipment  are  kept  and  where  the 
largest  amount  of  bench  work  is  done 
The  shop  space  need  not  be  parti- 
tioned but  machines  and  equipment 
must  be  segregated  whenever— 

(1)  Machine  or  woodwork  is  done  so 
near  an  assembly  area  that  chips  or 
material  might  inadvertently  fall  into 
assembled  or  partially  assembled 
work; 

(2)  Unpartitioned  parts  cleaning 
units  are  near  other  operations; 

(3)  Fabric  work  is  done  in  an  area 
where  there  are  oils  and  greases; 

(4)  Painting  or  spraying  is  done  in 
an  area  so  arranged  that  paint  or 
paint  dust  can  fall  on  assembled  or 
partially  assembled  work; 

(5)  Paint  spraying,  cleaning,  or  ma- 
chining operations  are  done  so  near 
testing  operations  that  the  precision 
of  test  equipment  might  be  affected; 
and 

(6)  In  any  other  case  the  Adminis- 
trator determines  it  is  necessary. 

(c)  The  applicant  must  provide  suita- 
ble assembly  space  in  an  enclosed 
structure  where  the  largest  amount  of 
assembly  work  is  done.  The  assembly 
space  must  be  large  enough  for  the 
largest  item  to  be  worked  on  under  the 
rating  he  seeks  and  must  meet  the  re- 
quirements of  paragraph  (a)  of  this 
section. 

(d)  The  applicant  must  provide  suit- 
able storage  facilities  used  exclusively 
for  storing  standard  parts,  spare  parts, 
and  raw  materials,  and  separated  from 
shop  and  working  space.  He  must  or- 
ganize the  storage  facilities  so  that 
only  acceptable  parts  and  supplies  will 
be  issued  for  any  job,  and  must  follow 
standard  good  practices  for  properly 
protecting  stored  materials. 

(e)  The  applicant  must  store  and 
protect  parts  being  assembled  or  disas- 
sembled, or  awaiting  assembly  or  dis- 
assembly, to  eliminate  the  possibility 
of  damage  to  them. 

(f )  The  applicant  must  provide  suita- 
ble ventilation  for  his  shop,  assembly, 
and  storage  areas  so  that  the  physical 
efficiency  of  his  workers  is  not  im- 
paired. 

(g)  The  applicant  must  provide  ade- 
quate lighting  for  all  work  being  done 
so  that  the  quality  of  the  work  is  not 
impaired. 
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(h)  The  applicant  must  control  the 
temperature  of  the  shop  and  assembly 
area  so  that  the  quality  of  the  work  is 
not  impaired.  Whenever  special  main- 
tenance operations  are  being  per- 
formed, such  as  fabric  work  or  paint- 
ing, the  temperature  and  humidity 
control  must  be  adequate  to  insure  the 
airworthiness  of  the  article  being 
maintained. 

§  145.37     Special   housing  and   facility   re- 
quirements. 

(a)  In  addition  to  the  housing  and 
facility  requirements  in  §  145.35,  an 
applicant  for  a  domestic  repair  station 
certificate  and  rating,  or  for  an  addi- 
tional rating,  for  airframes,  power- 
plants,  propellers,  instruments,  acces- 
sories, or  radios  must  meet  the  re- 
quirements of  paragraphs  (b)  to  (f)  of 
this  section. 

(b)  An  applicant  for  an  airframe 
rating  must  provide  suitable  perma- 
nent housing  for  at  least  one  of  the 
heaviest  aircraft  within  the  weight 
class  of  the  rating  he  seeks.  If  the  lo- 
cation of  the  station  is  such  that  cli- 
matic conditions  allow  work  to  be  done 
outside,  permanent  work  docks  may  be 
used  if  they  meet  the  requirements  of 
§  145.35(a). 

(c)  An  applicant  for  either  a  power- 
plant  or  accessory  rating  must  provide 
suitable  trays,  racks,  or  stands  for  seg- 
regating complete  engine  or  accessory 
assemblies  from  each  other  during  as- 
sembly and  disassembly.  He  must  pro- 
vide covers  to  protect  parts  awaiting 
assembly  or  during  assembly  to  pre- 
vent dust  or  other  foreign  objects 
from  entering  into  or  falling  on  those 
parts. 

(d)  An  applicant  for  a  propeller 
rating  must  provide  suitable  stands, 
racks,  or  other  fixtures  for  the  proper 
storage  of  propellers  after  being 
worked  on. 

(e)  An  applicant  for  a  radio  rating 
must  provide  suitable  storage  facilities 
to  assure  the  protection  of  parts  and 
units  that  might  deteriorate  from 
dampness  or  moisture. 

(f)  An  applicant  for  an  instrument 
rating  must  provide  a  reasonably  dust 
free  shop  if  the  shop  allocated  to  final 
assembly  is  not  air  conditioned.  Shop 
and  assembly  areas  must  be  kept  clean 
at  all  times  to  reduce  the  possibility  of 
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dust  or  other  foreign  objects  getting 
into  instrument  assemblies. 

§  145.39     Personnel  requirements. 

(a)  An  applicant  for  a  domestic 
repair  station  certificate  and  rating,  or 
for  an  additional  rating,  must  provide 
adequate  personnel  who  can  perform, 
supervise,  and  inspect  the  work  for 
which  the  station  is  to  be  rated.  The 
officials  of  the  station  must  carefully 
consider  the  justifications  and  abilities 
of  their  employees  and  shall  deter- 
mine the  abilities  of  its  uncertificated 
employees  performing  maintenance 
operations  on  the  basis  of  practical 
tests  or  employment  records.  The 
repair  station  is  primarily  responsible 
for  the  satisfactory  work  of  its  em- 
ployees. 

(b)  The  number  of  repair  station  em- 
ployees may  vary  according  to  the 
type  and  volume  of  its  work.  However, 
the  applicant  must  have  enough  prop- 
erly qualified  employees  to  keep  up 
with  the  volume  of  work  in  process, 
and  may  not  reduce  the  number  of  its 
employees  below  that  necessary  to  ef- 
ficiently produce  airworthy  work. 

(c)  Each  repair  station  shall  deter- 
mine the  abilities  of  its  supervisors 
and  shall  provide  enough  of  them  for 
all  phases  of  its  activities.  However, 
the  Administrator  may  determine  the 
ability  of  any  supervisor  by  inspecting 
his  employment  and  experience  rec- 
ords or  by  a  personal  test.  Each  super- 
visor must  have  direct  supervision  over 
working  groups  but  need  not  have 
over-all  supervision  at  management 
level.  Whenever  apprentices  or  stu- 
dents are  used  in  working  groups  on 
assemblies  or  other  operations  that 
might  be  critical  to  the  aircraft,  the 
repair  station  shall  provide  at  least 
one  supervisor  for  each  10  apprentices 
or  students,  unless  the  apprentices  or 
students  are  integrated  into  groups  of 
experienced  workers. 

(d)  Each  person  who  is  directly  in 
charge  of  the  maintenance  functions 
of  a  repair  station  must  be  appropri- 
ately certificated  as  a  mechanic  or  re- 
pairman under  part  65  of  this  chapter 
and  must  have  had  at  least  18  months 
of  practical  experience  in  the  proce- 
aures,  practices,  inspection  methods, 
materials,    tools,    machine   tools,    and 
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CASE  AIR  CARRIER  SECTION 
POLICIES  AND  PROCEDURES 


ACTION  NOTICE 


us  DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  AVIATION  AOMINISTIUTION 


A  B300.73 


tut^   ACTION  ACTION  NOTICE  •'^""»"""«  *«•"'*••  '"  AivmiOm  May  10,  1»»0 
Jupylitrt  rv«lu«tlon  (C.A.S.E.)  Fretraa 

*»"  I)lr«etor,  Flight  Standardi  Sarvlca,  ATS-l    UtnuonOmt    Uay   10,  1»91 


''"  Ai:  Rtglonal  Adalal(tr«ter« 
Dlrtetor,  AtreiKutlcal  C«nt«T 
Director.  Europe.  Africa,  and  Hlddla  Eaat  Office 
Attention:   Flight  Standarda  Dlvlalon  lUnagera 

Superintendent,  FAA  Aeadeay.  AAC-900 
Kanagcr,  Flight  Standarda  Staff,  AEU-200 
ALL  CADO'a.  ACOO'a,  FSDO'a.  and  AEC'a 

The  C.A.S.E.  prograa  vat  originally  approved  by  the  Aircraft  Haintanance 
Division.  ArS-300,  in  1983  on  a  Halted  acale  and  vat  compriaad  of  only  a  few 
■eaber  airlines.   The  purpose  of  C.A.S.E.  vas  to  conduct  audita  of  ▼arioua 
suppliers  and  vendors  through  a  cooperative  effort  of  the  aaaber  airlines. 
These  audits  are  a  aethod  for  the  analysis,  control,  and  acceptability  of 
those  vendors  supplying  parts  and  aaintenance  aervicas  to  aeaber  airlines  and 
arc  found  to  satisfy  the  requireaents  of  Section  121.373  ef  the  Federal 
Aviation  Regulations  (FAR).   The  C.A.S.E.  audit  prograa  alao  aatiaflaa  the 
requireaents  of  Section  135.431  of  the  FAR.  The  C.A.S.E.  organisation  and  Its 
prograa  have  aince  axpasdad  In  Be^ershlp  and  In  acope.  The  Initial 
apeciflcetlon  developed  by  C.A.S.E.  vas  aiaad  at  audita  ef  repair  acatlena 
which  provide  nenber  airlines  with  coaponents/parta  that  had  been  raatorad, 
overhauled,  or  othervlae  repaired.  Additional  eperatioca  apecificatiena  and  a 
policy  atatcacnt  have  been  developed  to  include  the  audit  of  the  auppllert  of 
used,  aalvaged  aquipaent,  alrllne/ailltary  aurplus  parta/eoaponenta ,  and  for 
suppliers  of  fuel  and  fueling  aarvieea.  This  la  a  unique  aatlonal  pxegxta 
affecting  all  aaaber  alrllnat. 

This  action  notice  (AK)  aatabllahea  the  raqulraaent  to  anaura  ataadardlsatlen 
through  review  and  control  of  the  baaic  fregraa,  aa  astabliahed  at  praaent, 
and  for  FAA  acceptance  ef  any  future  policy  changes.  Policy  ehangaa  vlth  a 
new  Hat  ef  affaetlva  paC**  "^^  ^  routed  ta  AFS-MO  for  zwrlov  and 
acceptance . 

Audita  are  an  aaaeiaaant  of  a  vaedor'a  or  auppllar'a  capability  to  parfera 
aervicas  or  precaaaea.  Thla  aaaaacaant  ta  aada  by  an  enaltaravlaw.  This 
concept  revolves  around  two  basic  praalaaa.  Pirat,  ttmf  auat  b«  Mutually 
agreed  upon  atandarda  of  parfeiaanca  agaioat  which  auppllara  and  voiidsra  are 
gauged,  and  aecendly,  aaabara  aay  utilize  audita  parforaad  by  etbar  aaabara. 

WOTE:  THE  CONTENTS  OF  THIS  ACTION  NOTICE.  W  APPROPHIATE.  tMAU  tE  INCORPORATED  INTO  THE 
DHtECTIVES  SYSTEM  WITHIN  12  ItONTMS  AFTER  THE  DATE  Of  APRROVAL. 

t>iauibul.on  A-XY-1,  X-X(FS)-2,  A-T(Ay)--2i  MU-l/SOO  (5  cyn),       InliialadBy   aFS-330 
*-rJS-l.  2,  7  (l«X),  Jtf«-27aL/A(»»-270S/*SW-270/»CE-270/ANE-270  (1  cy  aa)> 
FAAfaMitao-ii  .»«,»—- ^....,.  .,~i~       Xnfoi  AK:-950  (BO  eja),  M6-420  (1  ey) 

APPENDIX-I 
Page  1 
6/15/90 


113 

CASE  AIR  CARRIER  SECTION 
POLICIES  AND  PROCEDURES 


M»wv«r,  tlMr*  li  an  Ishtrtot  and  btalthy  eoneim  that  mm  alrllna'a  auditor 
nay  not  h*   a*  quallflad  or  aa  proficient  aa  anothar  alrlloa  would  prafar.  Aa 
a  raiult,  tb*  aaaeclatlen  Inatltutad  a  xatlMt  acrlct  cralaiac  asd 
eartlf Icatlae  pregraa. 

TUa  propaa  atlpulataa  Blnlava  raqulraaaota  tn  tarma  •(  baekcreimd  aad 
axparlanc*  that  an  auditor  Buat  hava  la  erdar  to  ka  raeognlxad  by  tiia 
■aakariMp.  to  addition,  aaeh  auditor  tralooa  auat  paai  a  vrlttan  taat  and 
auccaofuily  coaplata  an  oral  aaaalnatlen  and  a  practical  diarmatratlon  e{ 
hla/har  akllli  and  eapabllltlai  aa  as  audltar. 

Tha  C.A.S.C.  erganlxatlen  publlahti  a  policy  and  precadurac  Manual  irtileh 
•utllnaa  tha  profraa  In  It*  ontlraty,  tBeludln(  Bothoda  for  a*l*etln(  and 
tralnlni  auditors,  and  atandardi  It  haa  doTalepod  agalnat  which  It  avaluataa 
th«  vondor/supplltr.  Hoabars  voluntarily  aachan|*  tha  aa»a«  of  vondora  and 
aupplltrt  Hheo  quality  control  ayataaa  eeaply  vlth  C.A.I.E.  prograa  atandarda 
at  dcctralntd  by  an  onalta  technical  audit.  A  raglitar  of  approved  vendora 
and  supplier*  1*  publl*h*d  and  updated  periodically. 

C.A.S.E.  aaab^r*  vlll  provide  FAA  rapresentatlva*  acca**  to  their  C.A.S.E. 
dociaent*  including  th*  list  of  approved  vandor*/*uppll*r*. 

frlnclpsl  aalntenance  Inspector*  «bo*e  operator*  are  Baaber*  auat  baeaa* 
faaillar  with  the  prograa  and: 

a.  Perlodleelly  aonlter  the  audltor'a  training  claa*. 

b.  En«ure  th*  operator 'a  aanual  contain*  procedure*  for  atelnlstarlng  and 
participating  In  th*  C.A.S.E.  prograa.  The**  procedure*  ahould  raflact  the 
requlreaenti  outlined  in  th*  C.A.S.E.  policy  and  procedures  aanual  and  aethoda 
for  aelectlng  and  training  auditor*. 

c.  Conflra  the  policy  revlslena  to  the  C.A.S.E.  policy  and  proeaduras 

4.     laaue  aperattona  vpaelfleatlena  to  all -^aaltf iad  vsrealvlni  aa^bara  af 
C.A.S.E.  authorizing  the  prograa  In  accordance  with  the  aaaple  attaehad. 
Operations  apeclflcatlons  auat  be  aaoually  generated  and  entered  lata  the 
table  of  contents  imtil  autaaated.  Tbe  operations  apeciflcatiena  fataat  la 
approved  by  keedquartar*  aad  la  canaldered  a  atandard  paragraph;  tharafera.  • 
latter  of  transalttal  raquaatlsg  approval  la  aot  rafuirod. 

Thia  AH  auparaade*  all  pravlaua  PAA  cerreapimdence  ae  tka  laaua. 

frocraa  raqutxaaaBta  to  ka  aeeaaplUbad  vl^ls  ■wallabla  caaoureaa. 


Oaalal  C.  kaaudatta 
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CASE  AIR  CARRIER  SECTION 
POLICIES  AND  PROCEDURES 


Attachment  to  Action  Notice  A  8300. TS 


Operations  Specifications 


C.A.S.E.  PROGRAM 

D.   XX  Coordinating  Agencies  for  Suppliers  Evaluation  fC.A.S.E.).   (KM  DD  YY) 
The  certificate  holder  is  authorized  to  utilize  C.A.S.E.  «s  a  means  of 
qualifying  a  vendor  for  services,  parts,  and  oaterlals  to  satisfy  the 
.requirements  of  Section  121.373  or  135.431. 

a.  C.A.S.E.  activities  shall  be  conducted  in  accordance  with  the  most 
current  revision  of  the  C.A.S.E.  air  carrier  section  policy  and  procedures 
manual  and  the  certificate  holder's  iianoal  system.   Contents  of  the  C.A.S.E. 
manual  shall  not  conflict  vith  the  FAR  or  the  certificate  holder's  manual 
system. 

b.  The  certificate  holder  retains  primary  responsibility  for  the 
airworthiness  of  parts  and  naterlal  processed  through  any  approved  vendor  or 
contractor  approved  for  use  by  the  certificate  holder  and  for  services 
rendered  to  the  certificate  holder. 

c.  Should  the  air  carrier  section  of  C.A.S.E.  cease  to  exist  or  function 
or  should  the  certificate  holder  cease  to  maintain  an  active  sustaining 
membership,  this  authorization  is  cancelled. 


Page  Control  Dale Pari Page  _ 

,AAfo™Mo^7,>*,  .^.,— -.0..  ~~~  APPENDIX- 

o/lb/90 
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DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  AVIATION  ADMINISTRATION 

RENOWN  AVIATION,  INC. 


,0 


1^ 


\    Repair  Station  ©perations  ^Specifications 

31U  mal.m^(^)*U /i,0^-^si^Si^m»yU^,U^i.^UjCmU^       RBNR129A  ^/-a«i>  /.^.<W /^ 

•  -  -  '■   "■■•:-  .  >3:^K 
AIRFRAHB  -  Class  3  and  4 

POWERPLANT  -  Class  1 

LIMITED  RATINGS: 

Powerplant.   Pratt  t   Whitney  Model  R2800  Series.   Renove 

and  install  powerplant  accessories  and  cylinder 
asseablies:  renove  and  install  pistons  and  piston 
conponents  and  valve  systea  operating  coaponents 
outside  crankcase. 

Pratt  t   Whitney  118,  Pratt  fc  Whitney  PT6A-34/ 
Garrett  Model  331.   Authorized  to  do  trim  checks, 
adjustments,  controls,  and  component  removal  and 
replacement;  removal  and  replacement  o£  powerplant. 

Propeller.   Hamilton  Standard  43B60.   Remove  and  install, 

teardown  and  reassemble  and  perform  minor  repair. 
Bowever,  this  does  not  allow  overhaul,  major 
repairs,  and  alterations. 

The  work  specified  under  this  limited  rating  may 
be  performed  only  on  articles  approved  as  part 
of  the  aircraft  for  which  this  repair  station  is 
rated. 

Z^eleaaCecl'  <z*UA,ovUi«f :      None       -,  j  •  ?  j  r'  .^r 


■t<^  f^^^43:^<X'^ 


FAA  Fa.m  8000-4.1  it.i 


WARD  J^^'^BAUSTAir 
Principal  Maintenance  Inspector 
Van  Nuys  FSDO 
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UNITED  STATtS  OF  AMERICA 

DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  AVIATION  ADMINISTRATION 


^ir  ^gentp  Certificate 

SBNOHM  AVIATION,  IHC. 

3940  Mitchell  Road 
Santa  Maria.  California  93455 

je*mAot0«9i«e(/ /» .a^ty«*'«ijCe- jO/m,' a^t^i/roveet'      Repair  Station 

Airfrane 

Powarplant 

Iiiaited  Propeller 

AAall- x»9tUnu^  M^  ^t^lpBot'      indefinitely. 

Sy  .d(mm4itt\  ^^ Mir  .l4imimmfmaJ^ 


January  2Q.  1981 
Reissued:  Hay  24,  1990 
TUi  CmUlna  la  wt  "IMMmk,  tmuamu 


R-     r-      PRKI.PJt.     M.naq^r  ^ 

Van  Huys  FSDO,  Mestem-fttcific  Region 

la  vm  luK  ncimit*.  «i  m  im  loomM  vmmoi. 


MtU.  M  UUUMMUI  I 


\tm  mmmmx.  tmm  or  mi  i 


/tny  mkertUm  of  tkia  efifemtx  u  tunntmiih  *7  •  fmt  9J  aM  uumiimt  $lfitt,  or 


FA*  fMiit  laeO-t  <I-«7I  SUPCRSCOU  fAA  rOMM  190. 
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DFf'ARTMFNT  OF  TRANSPORTATION 
I  CL'":RAi     AV|AT;0N    AUMlN'STRAri(-iM 


^ir  Sgcntp  Certificate 

if/»?/fy  RENRI29A 

RENOWN  AVIATION  SERXICFS.  INC. 

ROSWTLL.  NT.W  MEXICO  88201 

ii-'V/i    ///<-   yi  ifui yf»ncn/^  c/  //i4>  i/'f't/cvnf   SVi  la/ton   .'neifu/oAfini 

y</<iAn<(     /(■     //r    rsAi/'U^A /»en/   ■(■/    au    .'Vi y    ,'y//<'?ir7^     njii^  /i- 
J  J/        J  /  J  J  /  l<J--i'AlRSlATlON 

AIRlRANtT-; 

HOWl:PJ>LANr 

PROPRI.l.H.R 

//lis    ivt  f</i<<iA:   fin/rxi  /<mce/(f^^<tSff7tr/ff/.  ''f   fri'ff.ft/ 
J.a//  r<.,>A„ue  4>v^/fer/        INDHFIKriT.I.V 


MAN   10,  l'>')4 

MANAftCR,  ABOFSDO 

X\tA  (TrmtirtfT  IB  nor  l^Tauffreblr,  *»  ami  mum  cmahu  in  tme  basic  r*CKtiics  o*  m  m  loutioh  nictEor 

S»Uil    B!    IMIIfOiaTllT   BtramC   TO   TMI    AffHOrttaTT    IfdOH^l    0'F*Cf   CM   Trtf    nOCHAl    IVIATIDH  AOMminUTlOfl 

hr*,'Ay,,u  ..'  ibit  r^ftifuai^  M  piiniihablr  ''V  a  hnr  ul  not  ^irrrWin^  jJ.O^'    or  Uf.frifif^neni  nt^i  rirf-rrfmj,  i  > 


Su**ERi.fDfS  f*A  »-OBI*  3*0 


90-717  0-95-5 
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V/ 


UNITED  STATES  OF  AMERICA 

DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  AVIATION  ADMINISTRATION 


C^ 


■Repair  Station  ©perations  ^pEcificattoni! 


^ttttt/aAof 


f  won^iruiatityn' j 


C!,ASS  3 


r^^-.W  r„ 


ATRFRAMK 
POWi:RPf.ANT 


CLASS  i 


LTMJTF.l)  RATINGS: 


Gpneral  nynamlcB 

Convair 

Short  Brothers 

Lockheed  Electro 

Uoclng 


-  2/iO  SerloH 

-  3A0  and  'I'lO  Scries 

-  SD3  -  Sherra,  Sn3-30  and  Sn3-f»0 

-  ]_-lRfl  Series 

-  737  Series 


roWEKl'LANT:   Pratt  h   Whitney  Model  2800  Series.   Remove,  hi;^tnll 

powerplant  accessories,  and  cylinder  asEemlilles ,  renove , 
install  pistons,  and  piston  componontc,  valve  syr.tcm 
operating  components  outside  of  the  crank  case. 
Allison  501  -  Series,  Garrett  TPE  331  -  "erier,.  Prai  t  i 
Whitney  PT6A  -  Series,  authorized  to  do  trim  ihecks, 
adjustments,  controls  and  components  removal  aid  rep]  .icemcnt , 
removal  and  replacement  of  powerplant.s. 

PROPF.Ll.F.R:    Hamilton  Standard  43E60,  5AH60-77,  Aero  Products  A6'.-'.lFN-ft06 
and  606A,  Hartzell  teardovm,  reassemble,  and  perform  minor 
repair.   However,  this  does  not  allow  cverliaul  ,  major  repairs 
or  alterations. 

THF  WORK  SPECTFIEI)  TJNDER  THIS  LIMITED  RATING  MAY  BE  PERFOPXED  ONLY  ON  ARTICLES 
APPROVED  AS  PART  OF  THE  AIRCRAFT  FOR  MIUCH  THIS  REPAIR  STATION  IS  RAT!^D. 

Q'e/rna/ec/  xtu/Aori^ei^         NONE 


'JnU 


■.«/ 


05-10-0/, 

FAA  For™  flonn_4_i  . 


rVANUEL  C  .LOPEZ,  SR.U  

AVIATION'  SAFETY  INSPECTOR 


""AOuiQuraQnirrsno 
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Statement  of 


Mr.  J.  Drew  Hiatt 

Executive  Vice  President 

Director  of  Government  Affairs 

The  National  Business  Owners  Association 


Mr.  Chairman,  Senator  Domenici,  and  Members  of  the  Committee,  my  name  is  Mr. 
J.  Drew  Hiatt.    I  am  Executive  Vice  President  and  Director  of  Government  Affairs  for  the 
National  Business  Owners  Association.    We  appreciate  this  opportunity  to  present  our  views 
on  various  tax  and  reguiator>'  burdens  the  federal  government  imposes  on  America's  small 
business  owners. 

The  National  Business  Owners  Association  represents  an  active  and  expanding 
small  business  membership.   Our  philosophy  is  based  on  the  belief  that  a  strong  and 
competitive  free  enterprise  economy  is  essential  to  foster  economic  growth,  create  jobs  and 
opportunity,  and  ensure  prosperity  for  all  Americans.    NBOA  represents  the  interests  of  its 
members  before  Congress  as  well  as  federal,  state,  and  local  government. 

We  commend  you,  Mr.  Chairman,  for  your  leadership  in  convening  this  hearing 
today  to  examine  the  federal  tax  and  regulatory  burdens  facing  small  business  owners.    We 
appreciate  your  efforts  and  believe  that  the  first  step  to  eliminating  these  burdens  is  to  focus 
attention  on  them. 

America's  nearly  22  million  small  business  owners  are  the  powerhouse  of  our 
economy.   They  generate  about  40  percent  of  our  gross  national  product  and  provide  more 
than  half  of  our  goods  and  services.    Small  business  is  the  nation's  leading  employer.   Today, 
six  in  10  Americans  take  home  a  paycheck  from  a  small  firm. 

Small  business  is  not  only  the  nation's  leading  employer,  it  is  also  the  major 
provider  of  new  jobs.   Over  the  last  five  years,  small  firms  have  created  nine  of  10  net  new 
jobs.   In  fact,  according  to  the  U.S.  Small  Business  Administration,  they  are  expected  to 
create  more  than  three-quarters  of  the  43  million  new  jobs  needed  over  the  next  25  years. 

We  encourage  you,  as  members  of  this  Committee  and  the  Congress  at  large,  to 
enact  policies  and  eliminate  obstacles  so  that  small  business  can  create  the  economic  growth 
America  needs.    Unless  this  Committee  and  this  Congress  remove  the  roadblocks  and  reform 
the  policies  that  hold  back  small  firms,  they  will  never  achieve  their  full  economic  potential 
and  all  Americans  will  suffer  the  consequences  --  in  lost  opportunity,  lost  growth,  and  lost 
jobs.   It  is  true  that  small  business  owners  are  succeeding  in  spite  of  these  restrictive  policies. 
But  they  are  succeeding  against  the  odds  because  of  their  determination,  hard  work,  and 
tenacity.    If  Congress  removes  the  barriers,  there  is  no  limit  to  what  they  can  achieve.   We 
believe  there  is  a  historic  opportunity  now  to  abandon  these  limiting  policies.  Lawmakers  of 
both  parties  should  work  together  to  help  create  a  new  era  of  economic  growth  in  America. 
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The  Federal  Tax  Burden  on  Small  Business 


Our  national  goal  should  be  to  create  an  economic  climate  that  is  conducive  to 
investment.    It  is  investment  that  fosters  economic  growth,  prosperity,  job  creation,  and  wage 
growth.    But  our  tax  code  punishes,  not  rewards,  the  very  thing  and  the  very  people  —risk- 
taking  and  risk-takers  -  that  Congress  should  promote.   Congress  says  it  supports  investment 
in  business  startup,  expansion,  jobs,  and  economic  growth,  and  then  it  enacts  tax  policies  that 
discourage  investment  by  levying  higher  -  and  some  might  argue  excessive  -  taxes  on 
investment.   Even  worse,  our  current  tax  code  punishes  entrepreneurial  risk-takers  who  would 
launch  new  ventures  or  expand  businesses,  thereby  denying  hundreds  of  thousands  of  other 
Americans  jobs,  opportunities,  and  wages. 

Investment  fuels  productivity,  economic  growth,  and  job  creation.   Maintaining  high 
taxes  or  increasing  taxes  on  investment  does  not.   A  new  direction  in  U.S.  tax  policy  is 
needed  to  ensure  that  American  businesses,  particularly  entrepreneurial  small  businesses,  are 
free  to  create  the  growth  and  jobs  our  nation  needs.   We  need  an  investment-driven  tax 
policy,  one  that  promotes  investment  by  lowering  taxes  on  profits,  thus  creating  more  capital 
formation  for  increased  investment. 

The  U.S.  tax  code  not  only  imposes  tremendous  cost  burdens  on  small  business,  it 
also  creates  additional  expenses  in  the  area  of  compliance.   Complying  with  taxes  is  complex, 
confusing,  and  costly.   It  should  be  easier,  more  efficient,  and  less  expensive. 

Small  business  owners  lead  the  nation  in  economic  growth  and  job  creation.  Yet 
the  tax  code  offers  very  little  help  in  the  form  of  incentives  to  assist  them  in  creating  more 
jobs  and  growth  through  investment. 

The  disincentives  for  savings  and  investment  ingrained  in  oiu"  ciurent  tax  code  must 
be  replaced  with  incentives  to  help  put  our  nation  on  a  path  of  growth  and  economic  security 
in  the  years  ahead. 


Grant  a  100-percent  health  care  insurance  deduction  for  the  self-employed 


Large  companies  have  long  been  able  to  deduct  the  full  cost  of  providing  health 
care  insurance  for  their  employees.   Yet  the  self-employed  have  been  denied  this  full 
deduction.   Instead,  they  have  been  granted  a  25-percent  deduction  for  their  health  insiu-ance 
premiums.   This  is  a  fundamental  inequity  in  the  current  tax  code  that  should  be  remedied. 
The  self-employed  should  be  accorded  the  same  benefit  -  the  full  100  percent  deduction  for 
health  care  insurance  -  that  large  companies  currently  enjoy.   We  also  favor  extending  this 
benefit  to  owners'  families  as  well  as  to  employees  and  their  dependents.   This  will  create  an 
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incentive  and  make  it  easier  for  small  business  owners  to  provide  coverage  for  their  workers 
and  more  Americans. 


Restore  the  meal  and  entertainment  deduction 


The  1993  Omnibus  Budget  Reconciliation  Act  reduced  the  deduction  for  business 
meals  and  entertainment.   The  Tax  Reform  Act  of  1986  lowered  the  deduction  from  100  to  80 
percent.    Since  the  most  recent  change,  it  is  now  50  percent. 

The  reduction  in  the  amount  that  business  owners  can  deduct  for  meals  and 
entertainment  expenses  reflects  a  persistent  but  erroneous  perception.   The  underlying 
presumption  is  that  legitimate  business  is  not  conducted  over  meals  and  during  entertainment. 
In  truth,  meals  and  entertainment  provide  a  convenient  backdrop  for  the  transaction  of 
legitimate  business.   Important  chent  meetings,  negotiations,  sales,  business  development  and 
marketing  activities,  as  well  as  promotion  and  maintenance  of  customer  goodwill  often  take 
place  during  meals  and  entertainment. 

Reducing  the  deductibiUty  of  business  meals  and  entertainment  is  equivalent  to  a 
regressive  tax  on  business  owners  and  could  result  in  job  losses  for  those  they  employ.   The 
NBOA  believes  that  business-related  meals  and  entertainment  expenses  are  legitimate  costs 
and  should  be  fully  deductible  for  business  owners. 


Restore  the  deduction  for  club  membership  dues 


Since  tax  year  1994,  club  membership  dues  for  business  owners  are  no  longer  tax 
deductible.    And  here  lies  another  prevalent  but  false  perception:    club  memberships  lack  a 
legitimate  business  purpose  and,  therefore,  membership  dues  should  not  be  tax  deductible.   In 
actuality,  affiliation  with  a  professional  club  offers  many  benefits  to  small  business  owners. 
It  provides  a  convenient  setting  in  which  to  conduct  business  and  it  gives  small  business 
owners  an  opportunity  to  make  important  business  contacts.   Membership  also  has  other 
advantages.    Professional  clubs  are  often  a  valuable  source  of  information  on  industry  trends 
and  provide  valuable  resources. 

The  National  Business  Owners  Association  believes  that  the  deduction  for  club 
membership  dues  should  be  fully  restored. 
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Make  tax  compliance  easier  and  less  costly 


Tax  compliance  imposes  tremendous  time  and  cost  burdens  on  small  business 
owners,  particularly  newly  created  companies  with  limited  resources.   The  collection  of  FICA 
(Social  Security  taxes)  and  the  withholding  of  federal  taxes  is  especially  burdensome  to  small 
business  owners.   Most  small  companies  must  employ  their  own  bookkeeper  or  an  accountant 
to  perform  this  work,  or  if  they  cannot  afford  one  in-house,  they  must  engage  the  services  of 
an  outside  individual  or  firm.   This  is  a  drain  on  productivity  that  diverts  resources  away 
from  productive  activities  such  as  selling,  servicing  customers,  and  performing  work  related  to 
the  sole  purpose  of  the  business  itself.   Tax  compliance  is  too  complex,  cumbersome,  and 
costly.   The  NBOA  believes  that  compliance  must  become  more  simple  and  less  costly.   The 
goal  should  be  to  help  small  business  owners  comply  with  the  tax  code,  while  ensuring  that 
this  burden  does  not  become  so  great  and  costly  that  it  impedes  the  legitimate  purposes  and 
activities  of  enterprise. 


Cut  capital  gains  taxes  and  index  them  for  inflation 


Capital  is  the  lifeblood  of  enterprise  and  economic  growth,  yet  too  often  risk-takers 
—  energetic  entrepreneurs  with  promising  ideas  and  practical  dreams  -  encounter  obstacles  in 
obtaining  the  capital  they  need  to  launch  a  new  venture.   Even  well-established  business 
owners  with  strong  track  records  and  profitable  companies  can  run  up  against  the  same 
problem  when  seeking  additional  sources  of  financing  to  expand  their  operations.   Our 
nation's  future  success  depends  on  entrepreneurs  who  can  help  fuel  and  drive  our  economy. 
But  without  the  capital  to  start  and  expand  businesses,  they  cannot  succeed.   Ultimately  we 
will  all  pay  a  price  for  their  lack  of  success. 

Subjecting  capital  gains  to  taxation  penalizes  those  who  save  and  invest,  forcing 
them  to  pay  tax  not  once  but  twice  on  the  same  income.   From  the  standpoint  of  tax  equity, 
the  capital  gains  tax  is  punitive  and  discriminatory.   High  tax  rates  on  capital  gains  tend  to 
discourage  savings  because  they  lower  the  after-tax  rate  of  return  on  savings.    Saving  is 
essential  for  capital  formation.   But  the  American  preference  to  consume  income  now  — 
instead  of  delaying  spending  through  savings  —  stymies  capital  formation.   Reduced 
availability  of  capital  equates  to  lower  levels  of  investment  in  business  startup,  plant  and 
equipment  as  well  as  in  labor  -  with  the  consequence  that  productivity  suffers  and  workers' 
wages  can  drop. 

High  capital  gains  tax  rates  also  discourage  venture  capital  and  risky  investments 
and  harm  small  firms  and  new  enterprises.   Over  the  last  several  years,  entrepreneurial  small 
companies  have  accounted  for  nearly  all  of  the  economy's  growth  and  job  creation.   Growing 
and  emerging  new  companies  need  steady  infusions  of  risk  capital  to  nurture,  support,  and 
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sustain  expansion.   Entrepreneurs  need  investors  to  buy  stock  and  invest  in  their  companies. 
Investors  will  only  commit  their  capital  to  investments  if  they  can  be  assured  of  a  fair  and 
reasonable  return.   The  taxation  of  capital  gains  acts  as  a  significant  drawback  to  riskier 
investments  in  new  startup  companies  or  those  undertaking  expansion.    A  lower  capital  gains 
tax  rate  would  help  channel  more  capital  into  new  and  growing  small  entrepreneurial 
companies. 

Of  all  the  negative  effects  of  taxing  capital,  perhaps  none  is  more  pernicious  or 
harmful  than  inflation.    The  current  tax  treatment  of  capital  gains  is  discriminatory  and 
confiscatory,  since  taxes  are  paid  on  inflated  and  illusory,  not  real  and  actual,  gains.    Inflation 
erodes  gains.    Under  current  law,  capital  gains  taxes  are  applied  to  nominal  gains  —  those 
gains  not  adjusted  for  inflation.   This  means  that  the  effective  tax  rate  on  real  capital  gains  is 
actually  higher  than  the  current  prescribed  legal  rate.   Since  the  appreciation  in  value  of  most 
assets,  particularly  those  held  for  longer  periods,  is  attributable  to  inflation,  taxing  nominal 
gains  destroys  the  wealth  of  entrepreneurs,  individuals,  and  families. 

The  National  Business  Owners  Association  strongly  supports  cutting  capital  gains  in 
half  and  indexing  them  for  inflation.    We  asked  our  members  in  a  survey  whether  they  would 
favor  a  capital  gains  tax  cut.   Respondents  overwhelmingly  expressed  support  for  a  reduction. 
The  capital  assets  indexation  should  apply  to  inflation  (and  sales  of  assets)  after  December 
31,  1994. 

The  National  Business  Owners  Association  believes  that  lowering  the  capital  gains 
tax  rate  and  adjusting  gains  for  inflation  will  help  increase  investment  by  creating  large  pools 
of  capital  for  companies  —  both  startups  and  existing  companies  —  to  tap  for  economic 
growth.    It  will  also  create  a  tremendous  potential  for  enormous  economic  expansion,  for  risk- 
taking,  and  for  new  technological  development,  all  of  which  we  need  to  become  more 
competitive  in  international  markets. 


Provide  for  neutral  cost  recovery 


Entrepreneurs  need  to  recover  the  full  and  real  cost  of  their  investments.   At 
present,  small  business  owners  who  invest  in  their  companies  are  unable  to  recover  the  full 
cost  of  their  investments  in  depreciable  property  because  inflation  erodes  the  present  value  of 
their  investments  and  the  time  value  of  money  is  not  accounted  for  in  current  write-offs.   This 
practice  hurts  small  business  owners  in  several  ways.   It  reduces  the  real  present  value  of  the 
write-offs  since  they  do  not  account  and  compensate  for  the  twin  effects  of  inflation  and  the 
time  value  of  money.    By  not  allowing  business  owners  to  factor  in  the  costs  of  inflation  and 
the  time  value  of  money  and  to  adjust  their  write-offs  on  depreciable  property  to  reflect  these 
costs,  business  owners  are  unable  to  recover  the  full  costs  of  their  investments. 
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The  National  Business  Owners  Association  strongly  supports  the  neutral  cost 
recovery  provisions  contained  in  H.R.  9,  the  Job  Creation  and  Wage  Enhancement  Act  of 
1995,  which  is  part  of  the  House  Republican  Contract  with  America.   These  provisions  are 
identical  to  those  included  in  H.R.  199,  The  Neutral  Cost  Recovery  Act  of  1995,  introduced 
by  Rep.  Nick  Smith.   This  proposal  would  increase  depreciation  deductions  to  approach  the 
economic  equivalent  of  expensing.   Currently,  the  tax  code  does  not  allow  businesses  to 
recover  fully  (on  an  economic  basis)  the  cost  of  investments  in  depreciable  business  property. 
The  proposal  would  increase  depreciation  deductions  to  account  for  inflation  and  the  time 
value  of  money.   The  neutral  cost  recovery  provisions  would  generally  apply  to  property 
placed  in  service  after  December  31,  1994. 

Under  the  neutral  cost  recovery  proposal  in  the  Job  Creation  and  Wage 
Enhancement  Act,  businesses  could  recoup  the  cost  of  their  investments.   The  plan  would 
allow  companies  to  adjust  their  depreciation  write-offs  yearly  by  applying  a  3.5  percent 
discount  rate  and  the  rate  of  inflation.   This  would  make  the  write-off  amount  equal  to  the 
full  purchase  price  of  an  asset. 

This  bill  will  give  entrepreneurs  a  powerful  new  investment  incentive,  allowing 
them  to  recover  the  full  value  of  an  investment  in  new  machinery,  equipment,  or  technology 
over  the  useful  life  of  an  asset.   Moreover,  these  changes  recognize  the  importance  of  capital 
to  small  business  and  its  ability  to  invest  for  future  growth.   We  believe  further  that  this 
provision  will  exert  a  positive  influence  on  investment  and  wages  as  it  seeks  to  correct  an 
inequity  in  the  current  tax  code.   These  changes  will  also  help  promote  rapid  economic 
growth  by  spurring  increased  investment.   We  believe  that  such  growth  will  fuel  business 
stanup  and  expansion,  as  well  as  spark  new  job  creation. 


Increase  the  expensing  level  for  small  business 


Expanded  write-offs  for  investments  in  plant  and  equipment  for  small  business  are 
needed  to  ensure  that  small  firms  have  access  to  capital  to  invest  in  growth  and  expansion. 
Entrepreneiu^s  need  to  invest  today  for  the  future  and  long-term  investment  must  be  nurtured. 
Yet  the  present  tax  treatment  of  investments  in  plant  and  equipment  has  not  favored  long-term 
investment  as  it  should  nor  has  it  favored  the  investments  of  small  business  men  and  women 
who  are  driving  our  nation's  growth. 

H.R.  9  also  proposes  an  increase  in  the  amount  of  property  that  a  small  business 
can  "expense"  or  deduct  in  the  year  of  purchase.   Current  law  allows  a  small  business  (a 
business  purchasing  $200,000  or  less  of  eligible  property)  to  take  an  immediate  deduction  on 
the  first  $17,500  of  property  it  acquires.   Remaining  property  is  generally  subject  to  regular 
depreciation  rules.   The  proposal  would  allow  small  businesses  to  fully  deduct  an  additional 
$7,500  from  each  year's  earnings  for  purchases  of  equipment  and  inventory  up  to  $25,000, 
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compared  with  $17,500  now.   The  provision  would  be  in  effect  for  taxable  years  beginning 
after  December  31,  1995. 

The  National  Business  Owners  Association  strongly  favors  the  proposal  to  increase 
the  expensing  amount  for  small  businesses  as  contained  in  the  Job  Creation  and  Wage 
Enhancement  Act.   This  legislation  provides  an  important  investment  incentive  for  small 
business  owners,  and  will  increase  the  availability  of  additional  capital  for  future  investment. 


Restore  the  home  office  deduction 


The  home  office  deduction  was  restricted  by  a  1993  U.S.  Supreme  Court  decision 
in  Commissioner  v.  Soliman,  when  the  Court  denied  certain  deductions  and  imposed  two 
additional  tests  for  determining  eligibility  for  deductions.   To  qualify  now,  a  business  owner 
must:    meet  clients  or  customers  in  the  home  office;  and  second,  earn  the  firm's  revenue  there 
as  well. 

The  Soliman  decision  penalizes  small  business  owners  who  choose  their  homes  as 
their  business  location  rather  than  a  store  front,  office  building  or  industrial  park.    This  ruling 
fails  to  recognize  the  fundamental  realities  of  American  business  today,  including  its  changing 
nature  --  how,  when,  and  where  business  is  conducted  --  as  well  as  the  needs  of  entrepreneurs 
leading  our  economy. 

The  home  may  be  the  best  incubator  for  fledgling  businesses.    Few  new  small 
business  owners,  if  any,  can  afford  the  luxury  of  rented  office  space.   This  is  because  a  major 
problem  facing  new  enterprises  is  cash  flow.   Many  entrepreneurs  launch  new  firms  on  a 
shoestring  budget,  enduring  long  hours,  limited  resources,  and  lean  or  no  profits  before  they 
become  successful.   For  these  business  owners,  the  home  office  deduction  can  boost  the 
chances  that  the  company  will  succeed.   That  is  why  the  loss  of  the  deduction  represents  a 
major  blow  to  those  whose  success  often  hangs  in  the  balance,  and  hinges  on  taking 
advantage  of  every  break  that  can  keep  a  company  financially  afloat  and  growing. 

The  Soliman  decision  also  ignores  the  changing  face  and  needs  of  business.   The 
advent  of  advanced  and  ever-improving  computer  and  telecommunications  technology  has 
empowered  millions  to  work  from  their  homes.   U.S.  tax  policy  should  not  discriminate 
against  home  businesses  because  a  taxpayer  chooses  to  operate  a  business  out  of  the  home. 

The  National  Business  Owners  Association  strongly  supports  efforts  to  restore  the 
home  office  deduction  to  pTe-Soliman  law. 
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Increase  the  estate  and  gift  tax  exemption 


Estate  taxes  are  hurting  family-owned  businesses,  especially  sinaller  firms.   Funds 
that  could  be  retained  in  a  business  to  invest  in  growth  and  create  jobs  are  going  to  pay  taxes 
on  the  assets  of  the  deceased  owner  or  the  owner  who  desires  to  exit  his  or  her  firm  and  hand 
over  control  to  the  next  generation.   The  accounting  firm  of  Arthur  Andersen  estimates  that 
the  transfer  taxes  on  business  assets  above  the  current  $600,000  exemption  range  from  38 
percent  to  60  percent.    Surviving  family  members  frequently  must  sell  part  of  the  company  to 
pay  the  estate  taxes.    According  to  Mr.  Drew  Mendoza,  program  director  of  the  Family 
Business  Center  at  Loyola  University-Chicago,  meeting  this  tax  burden  forces  many  family 
businesses  into  sale  or  foreclosure.   A  survey  found  that  nine  of  10  family  successors' 
businesses  failed  shortly  after  the  original  owner's  death  due  to  the  difficulty  of  paying  estate 
taxes.    Seventy  percent  of  all  family  businesses  will  not  succeed  to  the  second  generation  and 
only  13  percent  will  make  it  to  the  third  generation. 

According  to  a  recent  research  study  conducted  for  Massachusetts  Mutual  Life 
Insurance  Company,  57  percent  of  owners  say  they  intend  to  pass  on  their  ownership 
positions  to  a  close  relative.   This  represents  an  eight  percent  drop-off  from  the  1993  study, 
when  65  percent  of  those  surveyed  said  they  intended  to  keep  the  business  in  the  family.   It  is 
an  alarming  statistic,  and  points  to  a  disturbing  nationwide  trend:  we  are  losing  family-owned 
businesses.    Higher  estate  taxes  may  be  the  culprit  or  only  a  single  factor  contributing  to  the 
decline  of  America's  estimated  10  million  to  12  million  family-owned  businesses  which  may 
account  for  as  much  as  half  our  gross  national  product  and  60  percent  of  all  wages  paid. 

High  gift  and  estate  taxes  may  not  be  one  of  the  major  factors  in  the  decline  of 
family-owned  farms  over  the  last  decade,  but  more  than  likely  they  have  contributed  to  their 
decline  in  one  way  or  another.   According  to  U.S.  Census  figiu'es,  from  1982  to  1992,  the 
number  of  family-owned  farms  dropped  by  15  percent. 

With  all  the  daunting  challenges  and  obstacles  already  facing  small  business  and 
family  farm  owners,  the  tax  code  should  not  contribute  an  additional  burden  by  making  it 
more  difficult  to  keep  companies  and  farms  in  family  hands.   We  need  to  preserve  family 
businesses  by  removing  obstacles  -  such  as  higher  estate  taxes  -  that  threaten  their  prospects 
for  continued  survival  and  success. 

The  last  estate  tax  reform  occurred  in  1981,  when  the  high  inflation  of  the  1970s 
forced  Congress  to  alter  the  existing  law.   The  tax  rate  was  reduced  from  70  percent  to  50 
percent,  the  tax  exemption  was  raised  from  $200,000  to  $600,000,  and  further  taxes  were 
deferred  on  the  ponion  of  the  estate  the  spouse  inherited.   These  changes  were  only  adequate 
for  a  short  time.    Small  business  owners  say  the  current  rate  has  not  kept  pace  with  the  state 
of  the  economy  and  it  needs  to  be  overhauled  again. 
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The  National  Business  Owners  Association  strongly  supports  raising  the  current 
estate  and  gift  tax  exemption  to  $750,000  and  adjusting  it  for  inflation.   This  change  will  help 
ease  the  burden  of  estate  taxes  for  many  small  business  and  family  farm  owners,  keep  family 
firms  financially  stable,  and  preserve  them  for  generations  to  come. 


The  Costs  of  Employment 

Reduce  payroll  taxes 


Payroll  taxes  impose  a  huge  financial  burden  on  small  business  owners.   Since 
small  businesses  are  more  labor-intensive  than  large  companies,  they  are  especially  sensitive 
to  factors  that  increase  labor  costs.   Payroll  taxes  are  a  disincentive  for  small  business  owners 
who  want  to  expand  current  operations  by  adding  new  employees.    An  employer  considering 
whether  to  create  a  new  job  faces  a  15.3  percent  surcharge  on  top  of  other  job  costs.    Because 
payroll  taxes  are  collected  to  finance  Social  Security  and  Medicare  costs,  employers  will  see 
payroll  taxes  increase  if  Social  Security  and  Medicare  expenses  continue  to  rise.   Moreover, 
payroll  taxes  must  be  paid  regardless  of  the  financial  health  and  revenues  of  a  business.   For 
example,  a  small  business  that  has  just  started  and  is  struggling  financially  pays  the  same 
payroll  tax  rates  as  a  giant  corporation  like  IBM. 

The  National  Business  Owners  Association  favors  reducing  payroll  taxes  on  small 
business  owners.  This  would  reduce  the  costs  of  labor  for  smaller  companies  and  create  an 
incentive  for  small  firms  to  hire  more  workers. 


Revisit  the  Americans  with  Disabilities  Act 


The  Americans  with  Disabilities  Act  (ADA),  passed  in  1990,  was  designed  to  be 
phased  in  gradually  to  give  employers  and  businesses  time  to  change  their  hiring  policies  and 
physical  facilities  to  comply  with  the  law.    In  January  1992,  accessibility  was  required  at  all 
public  accommodations.   By  July  1992,  companies  with  25  or  more  employees  could  no 
longer  discriminate  against  disabled  employees  or  job  applicants.    Employers  with  15  to  24 
employees  had  to  begin  complying  with  provisions  of  the  Americans  with  Disabilities  Act 
(ADA)  as  of  July  26,  1994.   This  added  over  500,000  businesses  to  the  number  of  those 
already  adhering  to  the  law. 
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ADA'S  employment  provisions  stipulate  that  employers  cannot  ask  applicants  about 
the  existence,  nature  or  severity  of  a  disability.   However,  they  may  ask  them  if  they  can 
perform  the  physical  labor  required  for  a  job.   The  law  also  requires  that  employers  provide 
"reasonable  accommodations"  for  disabled  employees'  needs  which  may  include  restructiu'ed 
job  duties,  modified  work  schedules,  special  equipment,  or  alterations  to  physical  facilities. 

While  most  small  business  owners  agree  with  the  intent  of  the  ADA  and  the  notion 
of  reasonable  accommodation,  they  oppose  the  tremendous  compliance  costs.   In  particular, 
they  are  concerned  about  the  requirement  that  they  modify  their  facilities  and  equipment  to 
meet  the  needs  of  disabled  Americans.   Retrofitting  and  making  structural  changes  to  existing 
facilities  to  accommodate  access  for  the  disabled  can  cost  millions  of  dollars.   This  heaps  cost 
burdens  on  small  business  owners  that  many  are  unable  to  shoulder. 

Small  business  owners  understand  the  need  to  accommodate  all  customers. 
However,  the  ADA  imposes  requirements  on  small  firms  that  are  nearly  impossible  to  realize 
within  the  scope  of  their  resources.   Complying  with  the  ADA  is  one  more  of  many  demands 
placed  on  small  business  owners  in  addition  to  countless  other  challenges  that  abound  in 
today's  competitive  business  climate.   In  light  of  this,  the  National  Business  Owners 
Association  believes  it  is  imperative  to  revisit  the  Americans  with  Disabilities  Act  with  an  eye 
toward  relieving  unnecessary  burdens  on  small  business  owners. 


Suspend  indefinitely  the  implementation  and  enforcement  of  EEOC-proposed  rules  on 
religious  harassment  in  the  workplace 


The  Equal  Employment  Opportunity  Commission  (EEOC)  ignited  fierce  opposition 
from  business  and  religious  leaders  and,  ultimately,  the  Congress  after  it  published  stringent 
regulations  concerning  religious  harassment  on  the  job. 

When  the  EEOC  first  published  the  regulations  in  the  fall  of  1993,  they  appeared  to 
be  a  benign  --  if  not  slightly  misguided  --  attempt  by  the  federal  government  to  prohibit 
workplace  discrimination  on  the  basis  of  an  individual's  religious  belief    But  on  closer 
examination  they  appeared  to  be  a  two-edge  sword.   The  regulations  prohibited  ANY 
expression  of  religion  or  belief  in  the  workplace  while  making  such  actions  a  violation  similar 
to  that  for  sexual  harassment.   Business  owners  and  religious  leaders  were  stunned  beyond 
belief  that  a  federal  agency  would  propose  such  preposterous  regulations. 

Although  the  new  rules  were  not  scheduled  to  go  into  effect  until  late  1994, 
businesses  were  already  amending  their  policies  regarding  religion  —  out  of  fear  of  federal 
prosecution  and  lawsuits.   Understandably,  many  business  owners  were  alarmed  by  what  they 
perceived  as  an  assault  on  religious  rights.   The  EEOC  received  more  than  100,000  comments 
in  opposition  to  its  recommended  regulations,  charging  that  they  were  unconstitutional  and  a 
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restriction  of  religious  libeny  and  expression. 

Small  business  owners  foresaw  another  round  of  federal  regulations  with  their 
inherent  costs  of  compliance.   The  Senate  responded  to  public  demands  and  forced  the  EEOC 
to  eliminate  religion  from  its  proposed  workplace  harassment  regulations.    In  a  welcome  act 
of  common  sense,  the  Senate  approved  a  resolution  requesting  that  the  EEOC  drop  religion 
from  its  proposed  guidelines  defining  workplace  harassment.   The  House  also  responded  to 
the  regulations  by  prohibiting  the  EEOC  from  using  any  of  its  funds  approved  by  Congress  to 
implement  and  enforce  the  regulations.    The  EEOC  agreed  to  revise  its  workplace  guidelines 
and  drop  the  reference  to  religion. 

Despite  this  legislative  victory,  it  is  distressing  that  battles  over  religious  freedom 
had  to  take  place  at  all.   The  EEOC  regulations  are  one  example  of  countless  federal  actions 
that  severely  affect  small  business.   The  role  of  government  is  to  provide  a  national 
infrastructure  and  framework  of  regulations  that  allow  businesses  to  thrive.   The  EEOC 
regulations  demonstrate  unwarranted  intrusion  in  the  workplace.    That  is  why  the  National 
Business  Owners  Association  supports  the  indefinite  suspension  of  the  implementation  and 
enforcement  of  EEOC-proposed  rules  on  religious  harassment  in  the  workplace. 


Environmental  Regulatory  Compliance  Costs 

Protect  property  owners'  rights  in  wetlands  disputes 


Over  a  period  of  time,  the  federal  government  enacted  regulations  to  prevent  the 
destruction  or  modification  of  America's  wedands.   Wetlands  are  home  to  a  large  number  of 
birds,  plants,  and  animals.   They  also  provide  sustenance  to  small  businesses  who  farm  on  or 
near  them  and  to  businesses  that  take  hunters  and  tourists  out  on  their  land  to  hunt  or  view 
wildlife. 

Any  low-lying  land  can  potentially  become  a  wetland  and  any  region  in  the  United 
States  can  contain  low-lying  land.   Small  ponds  can  form  on  low-lying  land  that  is  not 
properly  drained.    Once  a  pond  forms,  wildlife  may  come  to  live  on  the  land.    Hence,  any 
wet  piece  of  land  can  be  designated  a  "wetland."   The  federal  government  can  designate 
privately-owned  propeny  a  wetiands  area  or  habitat  of  an  endangered  species  and  severely 
restrict  owners'  use  of  their  land.   Thus,  it  ceases  to  become  economically  viable  and  is 
rendered  useless. 

Prohibiting  land  use  also  affects  local  and  state  governments.   Government  - 
controlled  land  decreases  in  value  because  business  cannot  be  conducted  on  it.   Depressed 
land  values  cannot  fill  states'  tax  coffers.   A  study  by  the  Competitive  Enterprise  Institute 
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concluded  that  local  governments  nationwide  may  lose  up  to  $6.3  billion  in  property  tax 
revenues  yearly  due  to  government  designation  of  property  as  wetlands. 

The  National  Business  Owners  Association  believes  that  property  owners  whose 
land  is  designated  as  a  wetland  should  be  given  just  compensation  for  their  land,  when 
reasonable  use  of  it  has  been  denied.   Special  care  should  also  be  taken  to  only  regulate  land 
that  has  significant  ecological  value,  and  not  land  that  is  simply  wet  due  to  flooding  or  other 
natural  causes.    Such  steps  will  help  to  protect  wetlands  while  ensuring  the  protection  private 
property  owners'  rights. 


Strike  a  balance  between  environmental  concerns  and  legitimate  interests  of  small 
business  under  the  Endangered  Species  Act 


The  Endangered  Species  Act  is  our  nation's  primary  statute  protecting  rare  wildlife. 
When  a  species  is  Usted,  it  is  given  complete  protection  from  all  federal  and  private  intrusion. 
When  private  land  is  taken  and  placed  under  federal  government  control,  not  even  the  owner 
can  modify  or  continue  to  use  it.    Small  businesses  and  family-owned  farms  have  been 
harmed  by  this  policy. 

The  economic  value  of  "taken"  land  is  reduced  to  almost  nothing,  raising  the 
possibility  that  the  landowner  could  face  grave  financial  harm.    No  one  can  buy  land  where 
the  government  controls  the  use  of  it.   Landowners  are  essentially  punished  for  being 
effective  stewards  and  good  land  managers  by  allowing  the  animal  population  to  grow  and 
diversify.  This  policy  of  designating  land  habitat  for  endangered  species  can  create  incendves 
not  to  manage  the  animal  population  wisely. 

The  National  Business  Owners  Association  recognizes  the  value  of  clean  air,  water 
and  land,  and  the  value  of  keeping  the  nation's  animal  populations  healthy.   We  also  believe 
that  Americans  have  the  right  to  control  the  use  of  their  property.   There  must  be  a  balance 
between  the  protection  of  endangered  species  and  wetlands  on  the  one  hand  and  the  leg 
interests  of  people  living  and  operating  their  businesses  on  or  around  such  land  on  the  other. 
Without  a  balance  between  the  interests  of  the  environment  and  man,  laws  and  regulations  of 
the  federal  government  always  rule  in  favor  of  the  environment,  no  matter  how  extensive  the 
economic  injury  inflicted  on  property  and  business  owners  —  or  how  insignificant  the  land 
being  taken. 
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Compensate  property  owners  fairly  for  federal  takings 


A  host  of  laws  and  regulations  --  Wetlands  Protection  and  the  Endangered  Species 
Act,  among  others  —  can  control  privately  held  land  if  the  owner  manages  his  or  her  land  too 
well  and  the  land  becomes  ecologically  significant.    When  land  is  well  managed  and  the 
owner  is  a  good  steward  of  the  property  he  or  she  owns,  the  potential  exists  that  control  of 
the  land  could  be  taken  over  by  the  federal  government,  when  it  acts  under  provisions  of  the 
Endangered  Species  Act  and  the  Wetlands  provision  of  the  Clean  Water  Act.   The  owner 
retains  ownership  of  the  land,  but  the  federal  government  maintains  control.    Any  deviation 
from  the  federally  mandated  control  of  the  property  could  result  in  a  jail  sentence  and  fines 
for  the  owner.    If  a  business  continues  to  operate  in  its  buildings  on  its  own  property  or 
begins  building  or  altering  the  land  in  any  way,  the  owner  could  also  go  to  jail. 

The  federal  government  has  the  power  to  put  under  federal  protection  any  property 
it  classifies  as  environmentally  significant,  as  a  wetland,  or  as  a  habitat  for  an  endangered 
species. 

When  farmland  is  taken  by  the  government  and  loses  its  value,  all  too  often,  the 
owner  is  often  forced  to  sell  the  land  out  of  economic  necessity.   But  who  will  buy  land  that 
cannot  be  used  for  any  economic  purpose?   Sometimes  farmers  must  sell  their  land  at  a 
fraction  of  its  fair  market  value,  causing  them  to  lose  most  of  the  equity  of  their  farms  and 
businesses.   The  government  offers  no  compensation  for  lost  value  or  lost  income.   All  too 
often  this  land  is  sold  to  tax-exempt  land  preservation  trusts,  which  then  sell  the  property  to 
government  agencies  at  a  profit. 

The  National  Business  Owners  Association  believes  that  if  property  is  taken  from 
its  owner,  just  compensation  should  be  paid  at  the  fair  market  value.   Property  rights  are  the 
foundation  of  a  free  society  and  a  free  market  economy.    They  must  be  protected.    Federal 
agencies  should  analyze  their  regulations  to  determine  if  a  "taking"  is  necessary  and 
regulations  should  be  modified  where  needed.    The  government  should  not  have  the  right  to 
arbitrarily  designate  private  property  a  habitat  for  endangered  species  or  a  wetland.    Such 
actions  can  destroy  businesses,  harm  the  economies  of  rural  regions,  and  reduce  the  value  of 
propeny  while  forcing  private  property  owners  to  bear  the  cost  burden  of  protecting  an 
endangered  species  or  area  at  the  public  benefit. 


Reduce  regulatory  burden  of  Clean  Air  Act  on  small  business 


Federally  mandated  clean  air  rules  place  excessive  cost  burdens  on  businesses,  large 
and  small  alike.    These  rules  are,  in  many  cases,  ineffective  and  inefficient,  especially  where 
small  businesses  are  concerned.   Federal  rules  are  often  created  with  a  "one-size-fits-all" 
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mentality  and  imposed  on  all  major  urban  areas  experiencing  air-pollution  problems.   The 
rules  must  be  implemented,  even  if  a  better  method  is  available  in  certain  states  and  localities. 

The  Clean  Air  Act  of  1990  regulates  automobile  design,  gasoline  content,  and 
driving  habits,  as  well  as  emissions  from  dry  cleaners,  bakeries,  and  other  small  businesses. 
Other  requirements  include: 

Centralized  vehicle  inspection  and  maintenance  programs  that  impose  high 
costs  and  inconvenience  on  private  car  owners  and  business  vehicle  owners.   These  new 
inspection  programs  provide  no  extra  benefit  when  compared  with  the  current  less  expensive, 
decentralized  inspection  programs. 

•  Requiring  companies  in  the  nine  smoggiest  urban  areas  to  compel  their 
employees  to  make  greater  use  of  mass  transit  and  carpooling  under  the  threat  of  fines  for 
employees  and  employers. 

•  Requiring  that  oxygenates  in  federally  reformulated  gasoline  contain  at  least 
30  percent  "renewable"  source  material.   These  oxygenates  are  more  expensive  and  are  no 
more  beneficial  to  the  environment  than  the  old  oxygenates. 

Currently,  all  areas  not  meeting  stringent  federal  clean  air  standards  are  forced  to 
implement  expensive  air  pollution  control  strategies.   This  harms  small  businesses  by  forcing 
them  to  comply  with  expensive  regulations.   Most  cannot  afford  sudden  economic  changes  in 
their  work  environments.   Retrofitting  is  very  expensive  for  small  firms,  while  large 
businesses  can  absorb  the  costs  of  implementing  the  programs  mandated  by  the  federal 
government.   Small  companies  are  often  forced  out  of  business  by  federal  regulation 
compliance  costs. 

The  National  Business  Owners  Association  favors  giving  states  greater  flexibility  to 
meet  current  federal  clean  air  rules.  Some  programs  that  work  in  one  area  may  not  work  in 
another.   The  needs  of  small  businesses  should  also  be  considered  when  rules  are 
implemented  so  they  are  not  unduly  burdened  by  regulatory  compliance  expenses. 


Conclusion 


We  appreciate  this  opportunity  to  offer  our  views  on  various  federal  tax  and 
regulatory  biu^dens  that  confront  American  small  business  owners.   The  federal  government 
has  placed  countless  obstacles  in  the  way  of  business.   These  biu^dens  have  been  borne  at  a 
huge  cost,  and  all  Americans  have  paid  dearly  because  of  them  --  in  lower  productivity, 
higher  prices,  lost  jobs,  reduced  wages,  and  diminished  growth.   It  is  time  that  Congress  act 
to  remove  the  obstacles  to  economic  growth  that  the  federal  government  creates.   Government 
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cannot  continue  to  burden  small  business  with  the  weight  of  new  regulations  and  continue  to 
expect  it  to  produce  the  jobs  and  economic  growth  that  the  nation  needs.    Small  business 
must  be  free  of  obstacles  to  focus  on  the  opportunities  it  can  create.    Removing  regulatory 
burdens  is  a  major  step  toward  this  goal,  and  one  Congress  should  take  and  this  Committee 
can  help  it  take. 
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February  17,  1995 


Via  Fax  505-62S 


U.  S.  Senate  Small  Business 

Committee  Field  Hearina 
Smith-Brasher  Kail 
717  University  Blvd.  SE 
Albuquerque,  NM 

Pear  Senator  Dotienici: 

Your  goal  to  streamline  or  eliminate  regulations  that  significantly  impact  the 
growth  and  operation  of  small  business  in  America  is  right  on  target.   The 
following  comments  are  presented  for  your  consideration: 

The  Federal  Tax  Burden 

The  capital  requirements  and  operating  capital  needs  of  sinall  business  are  a 
significant  factor  in  their  operation.   The  level  of  federal  incorr,=  tax  on 
small  profits  may  appear  to  be  low.   After  review  of  the  small  profit  margins 
tiiat  must  be  used  to  find  future  capital  r;eeds,  working  capital  and  make  a 
living  for  Che  hard-working  owner,  tl;e  tjx  burden  is  actually  heavy.   This 
does  not  include  the  portion  of  the  PICA  taxf=3  that  rvjsr  be  contributed  by  the 
3;r,ploier. 

Environnental  ReQulation.*^  Compliance 

The-  restrictions  that  are  placed  upcn  smell  business  to  comply  with  Federal 
guidelinss  seer,  to  be  excessive.   The  environmentalists'  crusade  for  worln- 
Kide  cletn-up  regardless  of  cost.   While  small  business  must  stay  clean, 
gover.'iment  entities  are  not  policing  themselves.   The  road  construction  which 
purposely  uses  oil  on  the  ground,  m  the  mix,  and  on  the  shoulders  appears  to 
be  more  pollULiug  tn-=n  some  s.i.ali  .^os  s,~ ct  \->\'.i . 

Unreasonable  Legal  Exposure  Costs 

Tiie  costs  of  insurance  to  protect  the  small  businessman  from  legal  suits  has 
become  prohibitive.   This  expense  has  become  a  large  ticket  item,  but   when 
the  lawsuit  dos-;  materialize,  the  coverage  lids  restrictions.   Small  busine.'is 
needs  to  ue  belter  protected  with  limits  s."  tc  their  liability.   The  "get  rich 
quick"  way  of  gaTuny  (■•colth  thoagh  law  .':uits  needs  lo  stop.   T':<e  legal 
profe=!.-;i  on  needs  snmo  re.-.traints  . 


applaud  your  "I'ntrtpreneuiship  i',  Wier 
Lovide  acloirioncj  information  to  yen  dj 
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TESTIMONY  OF  -  —'^    -f 

THE  NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS  (NFIB) 
SUBMITTED  FOR  THE  RECORD 

The  National  Federation  of  Independent  Business  (NFIB)  appreciates  the  opportunity  to 
submit  testimony  on  areas  of  concern  to  entrepreneurship  in  America.  NFIB  is  the  nation's 
largest  small  business  advocacy  organization,  representing  more  than  600,000  small  business 
owners  in  all  50  states  and  the  District  of  Columbia,  including  over  4,100  in  New  Mexico.  The 
typical  NFIB  member  employs  five  people  and  grosses  $250,000  in  annual  sales.  NFIB's 
membership  mirrors  the  nation's  industry  breakdown  with  a  majority  of  its  members  in  the 
service  and  retail  sectors. 

We  want  to  thank  the  Committee  for  allowing  us  to  submit  testimony  to  discu.ss  one  of 
the  most  frustrating  and  aggravating  problems  facing  small  business  entrepreneurs  —  govemment 
regulation,  paperwork,  and  red  tape.  But  before  we  go  into  the  horrors  of  regulation,  the 
Committee  should  know  the  composition  of  the  business  community  and  some  demographics  of 
small  business  owners. 

First,  it  is  important  to  look  at  the  business  community  as  a  whole.  One  inaccurate 
perception  in  this  country  is  that  all  business  is  big  business.  This  is  not  correct.  There  are  tlve 
million  employers  in  the  United  States  today.  Of  those  five  million,  60  percent  of  them  employ 
4  employees  or  fewer  and  94  percent  employ  fewer  than  50  employees.  These  figures  illustrate 
a  fact  that  is  typically  lost  during  debates  on  the  impact  of  certain  legislation  and  regulations  — 
small  business  by  pure  volume  dominates  our  country's  economy. 

Another  mistaken  perception  is  that  a  small  business  is  a  smaller  version  of  a  big 
business.  Nothing  could  be  further  from  the  truth.  For  example,  one-half  of  small  business 
entrepreneurs  stan  their  business  with  less  than  $20,000,  most  of  which  is  from  personal  or 
family  savings.  Most  small  business  owners  do  not  make  a  lot  of  money  (40  percent  earn  less 
than  540,000);  they  survive  on  cash  flow,  not  profitability.  Start-up  small  businesses  are  the  most 
vulnerable.  Of  the  800,000  to  900,000  businesses  that  start  each  year,  half  will  be  out  of 
business  within  five  years.  Many  small  business  owners  will  tell  you  that  the  burden  of 
regulation  has  much  to  do  with  whether  they  survive  or  perish.  While  it  is  rough  going  at  the 
start,  the  small  businesses  that  do  make  it  are  the  major  job  generators  in  this  country.  From 
1988  to  1990  small  business  with  fewer  than  20  employees  accounted  for  4.1  million  net  new 
jobs,  while  large  firms  with  more  than  500  employees  lost  501,000  net  jobs. 

Many  individuals  have  noted  the  absence  of  a  consensus  on  a  great  number  of  issues 
facing  this  country.  But  there  is  growing  bipartisan  agreement  about  a  phenomena  that  is  taking 
place  in  America's  small  business  sector  -  the  burden  created  by  regulation  falls  predominandy 
and  disproportionately  on  the  very  people  who  we  rely  upon  to  create  jobs,  small  business 
owners.  To  that  end,  this  testimony  will  focus  on  four  topics.  First,  we  will  describe  the 
frustration  small  business  owners  face  dealing  with  regulations.  Second,  we  will  explain  why 
NFIB  believes  the  Regulatory  Flexibility  Act  is  important  and  why  it  needs  to  be  strengthened. 
Third,  we  will  discuss  broader  efforts  to  accomplish  regulatory  reform  that  NRB  has  supported 
for  years.  And  finally,  we  will  outline  NFIB's  reasons  why  outdated  laws  and  regulations  need 
to  be  reviewed  and  changed. 
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The  Costs  and  Horrors  of  Regulations 

Small  business  owners  across  this  country  are  being  trampled  by  the  costs  and  burdens 
associated  with  regulations.  The  evidence  is  abundant  and  also  easily  convincing.  NFIB  has 
gathered  it  from  our  own  research,  others  in  Washington  researching  this  issue,  and  most 
importantly  from  individual  members  who  are  struggling  to  comply  with  the  federal  government's 
web  of  regulations  and  paperwork. 

The  NFIB  Education  Foundation,  NFEB's  research  arm,  published  in  1992  an  extensive 
survey  entitled  "Small  Business  Problems  and  Priorities".  It  looked  at  and  ranked  the  top  75 
problems  facing  small  business.  Problems  relating  to  regulation  and  government  paperwork  were 
the  fastest  rising  area  of  concern  in  the  entire  survey.  In  the  most  recent  data  available  from  the 
NFIB  Education  Foundation's  monthly  "Small  Business  Economic  Trends,"  taxes  and  regulations 
were  the  top  problems  facing  small  businesses. 

Another  NFIB  Education  Foundation  study  ("New  Business  in  America")  clearly  illustrates 
the  impact  regulations  have  on  new  businesses,  which  create  about  one-third  of  the  new  jobs  in 
the  economy.  The  study  found  that  of  all  the  challenges  faced  by  a  new  business,  owners  are 
least  prepared  to  deal  with  government  regulations  and  red  tape,  and  are  generally  surprised  by 
the  extent  to  which  government  plays  a  role  in  their  business. 

When  looking  at  the  data  it  is  easy  to  see  why  regulations  are  the  fastest  growing  concern 
to  small  business  owners.  According  to  studies  done  by  the  Rochester  Institute  of  Technology 
and  the  Heritage  Foundation,  the  direct  costs  of  regulatory  compliance  to  businesses  that  are 
associated  with  regulatory  compliance  are  somewhere  in  the  range  of  $500  billion  to  $800  billion 
dollars  per  year.  The  current  Administration  pointed  out  in  its  National  Performance  Review  that 
the  compliance  costs  imposed  by  federal  regulations  on  the  private  sector  were  at  least  $430 
billion  per  year  or  9  percent  of  GDP. 

Complying  with  regulations  costs  our  economy  dearly.  The  hidden  tax  of  complying  with 
regulation  is  no  less  a  tax  than  any  other  government  levy.  And  when  it  comes  to  businesses, 
this  hidden  tax  is  regressive;  it  hits  the  "little  guy"  the  hardest. 

There  are  several  reasons  why  smaller  businesses  bear  a  heavier  regulatory  burden  than 
larger  businesses.  One  reason  has  to  do  with  the  fixed  cost  aspect  of  regulation.  Almost  all 
regulations  have  some  fixed  costs.  Fixed  costs  are  independent  of  output,  i.e.,  any  company 
affected  by  the  regulation  pays  the  same  fixed  cost.  An  example  of  fixed  costs  would  be  a 
requirement  that  every  firm  complete  a  lengthy  quarterly  report  submission  to  a  regulatory 
agency.    It  would  cost  every  firm  the  same  amount  to  complete  the  report. 

But  larger  firms  can  spread  the  fixed  costs  over  large  quantities  of  output.  For  big 
business,  the  average  fixed  cost  or  fixed  cost  per  unit  of  output  is  low,  therefore,  it  has  only  a 
small  effect  on  price.  The  smaller  company  with  the  same  fixed  cost,  but  lower  levels  of  output, 
has  a  much  higher  fixed  cost  per  unit  of  output.  If  the  smaller  firm  passes  the  cost  on  to  the 
consumer  by  raising  prices,  fewer  will  buy  the  product  at  the  higher  price  and  profits  will  fall. 


137 


This  is  a  technical  explanation,  but  simply  put,  small  business  because  of  economies  of 
scale  is  not  equipped  to  deal  with  federal  regulations.  Walk  into  any  small  business  and  look 
for  the  accounting  department,  the  legal  counsel,  or  the  human  resources  division.  You  will  not 
find  them. 

Unfortunately,  federal  bureaucrats  do  not  understand  this.  An  avalanche  of  regulation 
continues  to  pummel  the  small  business  owner.  As  an  indication,  there  were  64,914  pages  in  the 
Federal  Register  in  1994,  this  is  compared  to  44,812  pages  in  1986  --  an  increase  of  20,102 
pages. 

The  letters  we  receive  from  NFIB  members  speak  louder  than  statistics.  For  example,  a 
small  construction  company  inquired  about  bidding  on  a  small  remodeling  project  at  a  post  office 
in  South  Dakota.  The  owner  says  he  received  34  pages  of  plans,  400  pages  of  building  specs 
and  a  100  page  book  of  bidding  instructions.  Of  these  instructions,  this  small  business  owner 
wrote  in  a  letter  to  the  U.S.  Postmaster,  "If  [your]  goal  is  to  discourage  prospective  bidders,  I'm 
sure  [you  have  been]  successful." 

Then  there  is  the  woman  from  Connecticut  who  used  her  and  her  husband's  family 
savings  to  open  a  small  manufacturing  business.  She  says,  "While  these  regulations  start  out  with 
good  intentions,  the  end  result  is  that  many  become  confusing  and  are  too  onerous  for  a  small 
business  owner  like  myself  to  deal  with  effectively.  As  a  result,  the  employees  also  suffer.  The 
money  we  spend  simply  trying  to  comply  with  these  rules  could  be  better  spent  on  the  growth 
of  our  business,  creating  more  jobs  and  benefitting  our  current  employees." 

As  an  example  she  points  to  certain  OSHA  rules.  "There's  the  lockout/tagout  requirement 
that  needs  a  manual  basically  to  say  if  a  machine  is  not  functioning  properly,  turn  it  off,  pull  the 
plug  and  make  sure  nobody  else  uses  it  until  it's  fixed.  Of  course,  in  a  small  shop  like  ours,  with 
few  machines,  everyone  knows  when  a  machine  is  broken,  and  the  machine  is  fixed  immediately 
or  we  can't  produce.  There  is  the  Material  Safety  Data  Sheets,  which  is  a  listing  for  various 
types  of  hazardous  materials  which  must  be  kept  track  of.  Yet,  after  some  searching,  I  am  still 
unable  to  find  someone  knowledgeable  on  these  substances  and  where  they  are  found  exactly." 

Then  there  is  the  small  business  owner  who  is  confused  by  the  1-9  immigration  forms. 
She  writes,  "It  reads  something  like  a  Chinese  food  menu." 

Yet  another  example  is  the  woman  small  business  owner  from  Rorida  who  comments  on 
small  business's  inability  to  secure  financing  because  of  government  regulation,  "...red  tape  or 
paperwork  is  the  single  biggest  obstacle  in  securing  small  business  financing  today.  Business 
owners  are  often  totally  discouraged  and  disgusted  with  the  amount  of  paperwork  required  for 
lines  of  credit,  small  business  loans,  home  equity  loans,  etc.  And  the  costs  involved  in  closing 
a  loan  due  to  regulations  that  must  be  enforced  are  staggering.  Commercial  appraisals  have  risen 
from  approximately  $1,000  to  $2,500.  Documentary  preparation  fees  have  risen  from  $0  to  $250. 
A  recent  small  business  loan  of  $300,000  secured  by  real  estate  had  closing  costs  of  a  whopping 
$8,600  or  2.9%  of  the  loan  value  —  all  attributable  to  new  regulatory  guidelines." 
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Finally,  a  small  business  owner  from  Maryland  illustrates  what  is  wrong  with  the  system, 
he  states;  "Under  current  operating  rules,  OSHA  representatives  cannot  consult  or  advise  us  — 
if  they  come  on  oiu'  job  sites  they  can  only  write  citations.  You  must  certainly  understand  that 
this  engenders  an  'us  vs.  them'  mentality  if  we  are  vLsited."  He  goes  on  to  explain,  "Currently. 
even  the  smallest  error  in  safety  can  result  in  an  expensive  fine  or  many  hours  of  letter  writing, 
meetings,  lawyers  and  management  hours  expended.  This  is  so  because  in  the  present  context 
OSHA  has  admitted  that  the  penalty  structure  is  designed  not  to  improve  safety  but  rather  to  raise 
revenue." 

Need  for  Strengthening  the  Regulatory  Flexibility  Act 

There  are  many  things  that  can  be  done  to  ease  the  burden  of  regulations  that  are  placed 
on  the  backs  of  small  businesses.  A  great  place  to  start  would  be  to  strengthen  the  Regulatory 
Flexibility  Act. 

The  Regulatory  Flexibility  Act  of  1980  is  not  protecting  small  business  from  regulatory 
burdens  as  it  was  originally  intended.  The  Regulatory  Flexibility  Act  was  designed  to  ease  the 
regressive  impact  of  "one-size-fits-all"  regulations  on  small  business.  It  was  supposed  to  force 
regulators  to  consider  the  differences  between  big  and  small  businesses,  and  to  take  into 
consideration  the  economies  of  scale. 

Under  the  Regulatory  Flexibility  Act  (Reg-Flex),  agencies  issuing  regulations  must 
analyze  and  describe  the  impact  the  regulation  would  have  on  small  businesses  and  other  small 
entities.  The  analysis  is  supposed  to  outline  possible  alternatives  to  the  proposed  rule  which 
would  accomplish  the  same  objectives  at  a  lower  economic  impact  on  small  business,  .^t  the 
same  time  the  final  rule  is  issued,  the  changes  (or  lack  of  changes)  made  to  the  regulation  on 
behalf  of  small  business  are  also  published.  If  a  less  costly  alternative  for  small  business  was 
not  adopted,  an  explanation  must  be  published  by  the  agency. 

On  paper,  this  looks  pretty  good;  but  looks  can  be  deceiving.  Here  is  the  problem  --  there 
is  no  way  to  enforce  the  compliance  of  regulators  with  Reg-Flex.  The  original  Act  includes  a 
specific  prohibition  on  judicial  review  of  Reg-Flex  analyses.  Because  Reg-Flex  is  not 
enforceable,  agencies  like  the  Internal  Revenue  Service  and  the  Department  of  Defense,  exploit 
the  loopholes  and  ignore  the  Reg-Flex  Act.  Small  business  needs  a  hammer  to  force  agencies 
to  comply.  That  hammer  is  judicial  review,  or  judicial  enforcement,  which  will  allow  an 
agency's  compliance  with  Reg-Flex  to  be  challenged  in  a  court  of  law. 

In  the  103rd  Congress,  both  Houses  of  Congress  overwhelmingly  approved  judicial  review 
to  the  Regulatory  Flexibility  Act.  Unfortunately,  the  National  Competitiveness  Act,  which  was 
the  vehicle  for  this  needed  reform,  was  never  passed  into  law  because  of  disputes  over  other 
provisions  in  the  legislation. 

In  this  new  Congress,  we  are  hopeful  the  President  will  live  up  to  the  tone  he  set  in  his 
letter  to  the  Senate  last  year.  He  stated,  "My  Administration  will  continue  to  work  with  Congress 
and  the  smaU  business  community  next  year  [1995]  for  enacm:ent  of  a  strong  judicial  review  that 
will  permit  small  businesses  to  challenge  agencies  and  receive  meaningful  redress  when  agencies 
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ignore  the  protections  afforded  by  this  statute."  His  support  for  strong  judicial  review  was 
echoed  in  additional  letters  by  the  Administrator  of  the  Small  Business  Administration,  Phil 
Lader,  and  by  the  President's  Chief  of  Staff.  Leon  Panetta. 

NFIB  has  developed  a  series  of  recommendations  we  believe  will  strengthen  the 
Regulatory  Flexibility  Act. 

1.  Repeal  the  prohibition  on  judicial  review. 

2.  As  long  as  a  small  business  can  prove  that  it  is.  or  it  will  be,  adversely  impacted  by 
a  regulation,  we  believe  the  firm  should  have  standing  and  be  allowed  to  challenge  a  Reg-Flex 
analysis  that  was  incorrectly  certified,  was  not  done  at  all  or  was  otherwise  flawed. 

3.  NFIB  believes  a  small  business  should  have  at  least  one  year  -  preferably  two  -  from 
the  time  the  final  rule  is  published  to  challenge  the  Reg-Flex  analysis.  We  oppose  requiring 
businesses  to  have  commented  on  the  regulation  during  the  initial  comment  period  in  order  to 
have  standing  and  challenge  the  analysis  in  court. 

4.  Courts  should  have  the  ability  to  "stay"  -  or  put  on  hold  -  federal  regulations  before 
them  if  they  question  the  Reg  Flex  analysis  and  the  potential  adverse  economic  impact  on  small 
businesses. 

5.  If  an  agency  continues  to  ignore  small  business  and  their  responsibilities  under  Reg- 
Flex,  after  being  ordered  by  the  court  to  reconsider  their  Reg-Flex  analysis,  the  court  should  have 
the  ability  to  grant  such  other  relief  as  it  deems  appropriate,  including  rewriting  the  regulation. 

6.  Finally,  we  believe  that  agencies  should  consider  not  only  the  direct  effects  of 
regulations,  but  the  indirect  effects  as  well. 

NFIB  is  committed  to  ensuring  small  business  owners  receive  strong  and  effective  judicial 
review  under  the  Regulatory  Flexibility  Act  and  look  forward  to  the  President  signing  a  bill  into 
law  that  will  accomplish  this. 


The  Need  For  Broad  Regulatory  Process  Reform 

There  are  other  reforms  that  would  help  significantly  reduce  the  impact  of  the  federal 
regulatory  burden. 

A.   Paperwork  Reduction 

One  of  these  reforms  would  be  to  strengthen  the  Paperwork  Reduction  Act  (PRA).  The 
PRA,  signed  into  law  in  1980  like  the  Regulatory  Flexibility  Act,  addresses  the  problem  of 
growing  paperwork  burdens.  The  law  created  within  OMB  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  to  review  and  approve  -  or,  if  too  burdensome  or  unnecessary, 
disapprove  —  all  paperwork  requests  agencies  want  to  impose  on  the  American  people.  However. 


140 


because  of  a  dispute  between  Members  of  Congress  over  the  scope  of  its  role,  tiiis  paperworic 
reduction  office  has  not  been  reauthorized  since  1989. 

The  law  was  further  weakened  by  a  Supreme  Court  decision.  Dole  v.  United  Steelworkers, 
which  exempted  from  OIRA's  review  any  government  forms  that  do  not  have  to  be  returned  to 
the  federal  government  (such  as  1-9  forms).  The  third  party  paperwork  requirements  account  for 
about  one-third  of  all  government  paperwork.  There  has  also  been  a  problem  with  agency 
noncompliance  with  the  Act. 

B.  Regulatory  Moratorium 

Another  proposal  to  control  overzealous  regulations  would  be  to  enact  a  regulatory 
moratorium.  Under  a  moratorium,  many  onerous  regulations  that  could  harm  small  business 
would  be  put  on  hold  and  would  have  to  be  reevaluated.  This  would  stem  the  flow  of  regulation 
and  allow  the  federal  government  to  take  a  step  back  and  look  at  what  is  really  necessary  and 
what  is  not.  Regulators  must  reevaluate  the  impact  of  their  actions  on  small  business  owners  and 
over  other  regulated,  frustrated  citizens. 

C.  Property  Rights 

Beyond  these  important  regulatory  reforms  there  are  many  others  that  should  be 
considered.  For  example.  Congress  should  strengthen  private  property  rights  protections  and 
restrict  takings.  With  federal  land  regulation  continuing  to  increase,  small  business  property 
owners  are  increasingly  denied  the  use  of  their  land  by  government  enforcement  of  environmental 
laws.  The  language  of  the  U.S.  Constitution's  Fifth  Amendment  must  be  reaffirmed:  The  federal 
government  may  not  "take"  private  land  without  paying  the  owner  fair  market  value.  In  a  recent 
NFIB  "Mandate  Ballot,"  81  percent  of  NFIB  members  said  landowners  should  be  compensated 
when  federal  actions  reduce  the  value  of  property. 

D.  Risk  Assessment 

Another  effective  tool  in  the  war  against  excessive  regulation  would  be  requirmg  federal 
regulators  to  use  risk  assessment/cost  benefit  analysis  or  a  regulatory  impact  analysis  when 
writing  their  rules.  The  federal  government  often  implements  new  laws  and  regulations  without 
any  thought  or  recognition  of  the  costs  imposed  on  businesses  and  jobs.  Congress  must  ensure 
that  no  new  requirements  are  put  on  the  books  unless  the  benefits  clearly  outweigh  the  costs  of 
the  action  and  there  should  be  a  clear  understanding  of  what  the  nation  is  getting  in  return.  NFIB 
believes  that  any  new  laws  or  regulations  must  provide  benefits  that  outweigh  costs  and  that  the 
methods  used  to  calculate  the  impact  are  reasonable  and  responsible.  Moreover,  survey  data  tells 
us  NFIB  members  overwhelmingly  support  the  concept  of  a  regulatory  impact  analysis. 

E.  Sunsetting 

Another  idea  is  that  agencies  should  be  required  to  sunset  regulations  every  five  years. 
Regulations  should  not  have  a  life  of  their  own.  A  requirement  to  sunset  and  reauthorize  all 
government  regulations  would  force  Congress  and  agencies  to  review  each  program's  merits  and 
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effectiveness  before  it  can  be  reestablished.  ■•    < '■■' 

F.  Compliance  Assistance 

Mcxieied  after  section  507  of  tiie  Clean  Air  Act  Amendments  of  1990,  regulatory 
legislation  should  be  passed  to  change  the  command  and  control  framework  of  most  regulation 
and  regulators  to  one  of  compliance  assistance. 

G.  Bill  of  Rights 

Also.  Congress  should  pass  a  Small  Business  Regulatory  Bill  of  Rights  --  modeled  after 
the  Taxpayers  Bill  of  Rights  --  that  would  lay  out  certain  rights  for  taxpayers  before,  during,  and 
after  an  agency  enforcement  action. 


There  are  many  good  ideas  to  reform  the  regulatory  process  in  a  way  that  accomplishes 
society's  legitimate  goals  without  overwhelming  small  businesses.  NFIB  supports  the  efforts  of 
lawmakers  to  achieve  these  goals. 

Need  for  Review  of  Current  Laws 

Many  of  the  regulations  and  paperwork  requirements  that  have  frustrated  small  business 
owners  come  from  laws  passed  by  Congress  which  are  outdated  and  need  to  be  reviewed.  Other 
laws  simply  restrict  small  business  owners  for  no  good  purpose  or  which  were  so  vaguely  drafted 
that  compliance  is  impossible.  One  simple  way  for  Congress  to  ease  the  regulatory  burden  is  for 
it  to  review  and  even  rewrite  laws  such  as  the  Fair  Labor  Standards  Act  (FLSA),  the 
Occupational  Safety  and  Health  Act  (OSHA),  the  Americans  with  Disabilities  Act  (ADA)  and 
Superfund,  to  name  a  few. 

For  example,  the  FLSA  is  one  of  the  worst  in  terms  of  the  paperwork  regulation  it 
imposes  on  small  employers.  NFIB  continuously  hears  complaints  from  our  members  regarding 
wage  and  hour  reporting  requirements.  The  administrative  and  paperwork  burdens  caused  by  this 
law  should  be  reduced  so  that  small  employers  can  comply  more  effectively  and  avoid  costly 
mistakes  that  could  shut  down  their  businesses. 

Another  example  of  how  the  FLSA  is  outdated  is  the  overtime  requirements  it  imposes. 
Unlike  public  sector  employers,  private  sector  employers  may  only  provide  extra  financial 
compensation  to  employees  for  overtime  work.  To  many  employees,  additional  time  off  is  at 
least  as  valuable  as  extra  money.  Yet,  the  law  prohibits  employers  from  offering  time-and-a-half 
compensatory  time  instead  of  time-and-a-half  monetary  premiums.  NFIB  believes  that  Congress 
needs  to  fix  this  dated  regulation  that  restricts  both  employer  and  employee. 

All  of  the  laws  mentioned  have  examples  of  regulations  that  are  not  small  business 
friendly  or  sensitive.    They,  and  a  host  of  other  old  statues,  must  be  reviewed  and  rewritten. 
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Conclusion 

Small  business,  the  nation's  number  one  job  creator,  is  the  backbone  of  the  U.S.  economy. 
Small  entrepreneurs  should  be  encouraged  to  start  up  new  businesses  or  expand  existing  ones  to 
ensure  continued  economic  growth,  not  only  for  the  country,  but  for  the  local  communities  as 
well.  Excessive  and  often  ineffective  government  regulation  stifles  the  entrepreneurial  spirit. 
NJFIB  supports  measures  to  release  small  businesses  from  the  noose  of  regulation  by  giving  them 
a  much  needed  break  from  onerous  paperwork  and  administrative  cost  burdens. 
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